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AVAILABILITY OF INFORMATION FROM FEDERAL 
DEPARTMENTS AND AGENCIES 


PART 2—Civil Service Commission 


TUESDAY, NOVEMBER 8, 1955 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON GOVERNMENT INFORMATION, 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee met at 10 a. m., Hon. John E. Moss (subcommit- 
tee chairman) presiding. 

Mr. Moss. The subcommittee will now be in order, and at this point 
I would like to make a statement. 

Today, we begin our study of the specific informational practices of 
the Federal Government. Yesterday, many leaders in newspapers, 
magazines, and broadcasting work took part in a panel discussion with 
the subcommittee members on the problem of free access to informa- 
tion from the Federal executive agencies. 

I think Mr. James Pope, of the Louisville Courier-Journal, ex- 
plained the importance of the problem yesterday when he said: 

It might be more dangerous to vote out of ignorance than not to have a right 
to vote at all. 

And Dr. Harold L. Cross, author of the basic book on the present- 
day freedom of information problem. pointed out during our dis- 
cussion : 

Freedom of information, in the form of access to public records, is the very 
foundation stone of our liberties. Without freedom of access, freedom of press 
could be fettered into futility. 

The withholding, suppression, or manipulation of Government in- 
formation is indeed a serious matter in our self-governing American 
society. When the material facts about the Government are not avail- 
able to the citizen, the inevitable result is misunderstanding, appre- 
hension, and inability to exercise with informed intelligence the vital 
role of a citizen. 

The drying up of information disrupts the processes by which public 
opinion is formed. When the independent opinion leader is cut off 
from reliable knowledge of public affairs or when. he becomes depend- 
ent upon Government handouts, he is put out of action. Even the 
elected representatives of the people cannot perform their roles well 
if the individual Congressman is denied information from Federal 
agencies. 
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The people, in our American democracy have a constitutional right 
to factual information concerning the plans, policies, and actions of 
their Government. The burden of proof as to the need for withhold- 
ing this information should, by every basic American principle, rest 
upon the agency or official who has determined to hold back the facts. 

Yesterday Mr. V. M. Newton, Jr., of the Tampa Tribune, one of 
the leaders in the present freedom of information fight, asked whether 
there can be any privacy about the disposal of the taxpayer’s dollar. 
He declared: 


Doesn’t history tell us that all scandals of government, all corruption of the 
public servant’s soul, take place in the shade of governmental secrecy and not 
in the sunlight of the public eye? 

The troubles our Nation has faced, whether international or do- 
mestic, did not occur because the public knew too much. They came 
about, in many instances, because the people were told too little. 
Our outstanding success as a Nation, and a people, did not happen 
because a few all-seeing men in a government office had the an- 
swers to all the questions. 

Congressman William L. Dawson, the distinguished chairman 
of the House Committee on Government Operations, yesterday 
pointed out that if the present trend toward secrecy in the Federal 
executive agencies is not stopped, we will pay, and pay dearly, for 
the enforced ignorance of the American people. 

I cannot add to that warning. I can only say that this subcom- 
mitte is going to study the problem intensely. We have no interest 
in assessing the blame for any attitude of secrecy in the Federal 
Government. Our only interest is in correcting that attitude. It 
is vitally important to our Nation that the Federal Government, 
instead of trying to see how much information it can safely keep 
from the people, tries instead to open the avenues of information. 
I think the recent statement of principles, made last month at the 
National Editorial Association convention in Chicago, clearly points 
up the problem. The NEA freedom of information committee 
stated : 


The right of the people to know is basic to the preservation of our freedom 
and fundamental to our American way of life. The infringement of this right, 
whether by government or by groups or by individuals, no matter in what 
measure it may begin, will lead to tyranny and to the death of liberty. 

Mr. Hoffman, do you have a statement you would like to make? 

Mr. Horrman. I do not have a prepared statement. I do wish 
to say, however, that I go along with the statement the chairman 
has just read, except that I do not agree with the claim that the 
present administration is less liberal in disclosing information than 
previous administration. It is more liberal than others. But there 
are some reciprocal duties imposed upon those who are demanding 
information. Some seek it for business reasons, some to advance 
their personal gain rather than the public interest. I think it would 
be well, as we go along, to get the views of those who complain of 
the executive department’s attempt to impose secrecy upon some 
lines of information as to whether there has been coupled with the 
right to know the duty to report accurately when information is 
given. 
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What I am trying to express is that all too frequently when a 
statement is made a few members of the press, instead of quoting 
that statement, quote their version of it and, in lieu of the state- 
ments of fact, express opinions of their own which make it extreme- 
ly difficult for the reader to know what the department official did 
say—what is the fact. 

While I go along with the statement of Congressman Dawson 
that it is the right of this committee and the Congress to follow 
through on the expenditure of the taxpayers’ dollars, sometimes we 
run into a situation when the right to know would not be considered 
as an absolute right. For example, in writing the unification bill, 
the intelligency agency came and explained that inasmuch as they 
hired counterintelligence agents, to give the Congress, a congres- 
sional committee, or an individual Member the name of the man or 
woman they were hiring and how much they were paying and where 
that agent was operating would destroy absolutely the value of the 
agency itself. 

With certain exceptions, I go along with the right of the public to 
know. This is the people’s government; the people have a right to 
know but I note the press, those who testified, seem to have assumed 
that they are the people when, as a matter of fact, they are without 
legal authority to speak for the people. They appointed themselves 
or elected themselves as the people’s agency. But they are in no 
position to be kicked out of office, or dispossessed of their positions 
where they claim this right to know. So they should not be too arbi- 
trary in their demands, should not be too critical, and should be 
extremely careful about accurately reporting the things they do get 
from the department. With their right to obtain information—with 
the special privileges given them—goes a grave and great responsibil- 
ity to be factual. It also occurs to me that the committee, the confi- 
dence of some of the agencies, has been misused or abused when in- 
formation was given to the press, so they are what we might term 

n-shy in putting out information to some individuals. 

Then there is another thought. I do not believe the average, hard- 
working reporter has too much difficulty in getting information. 
It may be possible there are members of the press, like there may be 
some Members of the House—I do not suggest it happens in the 
Senate—who sit back in their chairs and do not work as do others, 
who like to have their work all done for them. Then there are a few 
who have or claim to have access to information not given all—hence 
others complain—and those who have received special favors object 
when their source is cut off. 

Then, too, if the press is entitled to know and some industrious, 
alert reporter gets a scoop, should he run to the other press agencies 
and tell them all about it? May I question an AP or UP man and 
say, “What do you have this morning; what do you have on the fire 
that is cooking?” He naturally says, “Go out and dig up your own.” 
So that there are all kinds of practical situations to be given 
consideration. 

Then the point I made yesterday should be given some considera- 
tion, I think that if there is a reporter or publisher who consistently 
over the years misstates, or misquotes, why should he be treated the 
same as the factual individual, that is, the individual who reports 
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the facts? I would like to have incorporated in the record a pro- 
posed joint concurrent resolution 342 of the 80th Congress, 2d session, 
which was adopted by the House on May 13, 1948 together with the 
report of the committee, as well as the minority report, and the 
answers thereto as exhibits. It shows the question before us is not 
new and, of course, it is not. Congress has attempted to deal with 
it and as was suggested yesterday it would be very, very helpful, 
I think, to members of the committee if those who criticize the de- 
partments would come up with some form of legislation which they 
think is proper. 

Mr. Moss. If there is no objection, the material will be included 
in the record. 

(The matter above referred to appears in the appendix as exhibit 1, 
p. 305.) 

Mr. Moss. Mr. Fascell. 

Mr. Fascetz. Mr. Chairman, I would like to add my concurrence 
with the statement read by the chairman and perhaps enlarge it to 
this extent, that it is my thinking that the right to know does not stem 
solely from the Constitution; rather it flows through the Constitution 
and that by ordaining and publishing the Constitution the people of 
this country established the principle that all powers and rights are 
vested in the people. The Constitution was merely a limited manner of 
expressing the thought that the powers given to the Central Govern- 
ment should be operated for the mutual benefit of all of the people. 

That principle would guide my thinking in this entire matter, even 
though it may have been restricted by Executive act, by congressional 
act, by judicial decision, or otherwise. And I cannot help but concur 
with my colleague from Michigan, Mr. Hoffman. I believe it is nec- 
essary for us at all times to keep a proper perspective. I am just as 
interested as, I am sure the committee is, in the individual’s right, 
whether it might be exercised by him personally, or exercised through 
the press which certainly today is clothed with a different aspect re- 
garding service to the public than it might have been. 

Mr. Moss. We have with us this morning, the Civil Service Commis- 
sion Chairman, Mr. Philip Young; Mr. Philip Schulte, Chief of the 
Civil Service Commission Public Information Office; Mr. John W. 
Macy, Jr., Executive Director ; Mr. Frederick J. Lawton, CSC member, 
and Mr. Lawrence V. Meloy, CSC Acting General Counsel. 

Mr. Young has a statement and at this time, Mr. Young, we will 
hear from you. 


STATEMENT OF PHILIP YOUNG, CHAIRMAN, CIVIL SERVICE COM- 
MISSION; ACCOMPANIED BY JOHN W. MACY, JR., EXECUTIVE 
OFFICER; LAWRENCE V. MELOY, ACTING GENERAL COUNSEL; 
AND PHILIP W. SCHULTE, PUBLIC INFORMATION OFFICER 


Mr. Youna. Thank you very much, Mr. Chairman. I appreciate 
your opening remarks as being both informative and constructive. 

I must say I have a very healthy respect for members of the working 
press who I think attempt, certainly the great number of them, to do 
an honest reporting job with integrity. And while we may not always 
agree as to what constitutes news, I think they report it to the best of 
their ability. 
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Mr. Chairman, the first thing that struck me about the civil-service 

stem when I returned to the Government service 214 years ago was 
the complexity of the laws, rules, regulations, and instructions under 
which it operated. 

I might also add parenthetically that I came to the conclusion—in 
fact, I was forced to the conclusion—on my return to Government 
service, that the Government had gone to extraordinary lengths to try 
to eliminate any possible use of human judgment in the development 
and management of our whole personnel system. 

I realized that it was going to be a prodigious undertaking to ob- 
tain public understanding of a system so complicated as ours had 
become. I regarded that as an important point. And yet an awak- 
ened public understanding is the lifeblood of our merit system; be- 
cause, without understanding, recognition, and appreciation and sup- 
port by the American people of our merit system, the civil-service 
system, it would not be possible to operate on the basis that it should. 

As I became more conversant with the talents, the capabilities, and 
the expert knowledge of the Commission’s operating officials and sub- 
ject-matter specialists, I realized that we had in our staff an invalu- 
able—and insufficiently used—resource for public interpretation of the 
Commission’s programs. That is true because the Civil Service Com- 
mission has been in operation for such a long time there have been vari- 
ous laws and regulations, the historical development and the back- 
ground of which is vital and basic to any explanation of where we are 
today. 

No one man could hope in a lifetime to acquire the grip on all the 
Commission’s programs and policies which is possessed collectively by 
the Commission’s staff experts. The problem was to draw out those 
experts in such a way as to put their knowledge and experience on the 
firing line in the public information sector. This was not a simple 
thing to do because it had never been done before. 

As one means of clarifying this new objective, we developed an 
expanded public information program for the Civil Service Commis- 
sion. The letter with which this program was distributed to Commis- 
sion officials (Commission Letter 54-40 of May 1954) emphasized the 
responsibility of all Commission employees with respect to public in- 
formation, and made it clear that not only are employees free to discuss 

ublic information, they are encouraged and expected to do so. The 
etter stated: 


This program puts into practice the principle that “public relations is every- 
body’s business.” It contemplates that the skill, knowledge, and personal per- 
suasiveness of the entire staff of the Commission will be put forward in the pub- 
lic information area. 


I would like to read further from that letter. Again I quote: 


Together with the addition of new elements, the expanded program calls for 
increased emphasis on fundamentals. Good press relations, for example, depend 
basically on fast and impartial release of timely information to all media. It is 
important that heads of central office bureaus and staff offices assure themselves 
that they have in operation effective and prompt means for getting word of 
newsworthy activities to the Public Informaion Office. 


This letter of May 1954 I believe to be quite a complete and informa- 
tive statement, with its attachments, with respect to the expanded 
public information program of the Civil Service Commission as we 
developed it at that time. 
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This means plainly that we want our subject-matter experts to get 
on the firing line through public speeches, through special byline arti- 
cles, through direct discussion with newsmen working on special arti- 
cles about Commission programs and policies—through any interpre- 
tive efforts where their knowledge can make a contribution to enlarged 
public understanding. 

For example, I was just checking this morning and I find in the 
month of October, last month, the members of the Civil Service Com- 
mission and staff have made 14 speeches during that 1 month alone at 
all kinds of public gatherings scattered around the country. 

Mr. Chairman, the present Commission has had two general prin- 
ciples in mind with respect to public relations: 

First, that we must foster a broader news interest in our activities 
and objectives if we are to win the support needed to make the merit 
system a secure possession of the American people. And second, that 
we must sharpen our aim on certain specific publics. 

These principles led us to break with the past in a number of par- 
ticulars and establish a whole series of “firsts.” Among the things 
that were done—for the first time in the history of the Civil Service 
Commission, so far as I have been able to discover—were the following: 

Press conferences, on a pattern similar to those in some of the 
larger agencies. 

Large-scale briefings of employee organization representatives, on 
both a consultative and informational basis. 

Establishment of a speakers bureau, consisting of Commission 
specialists. 

A series of public information instructions for our own personnel, 
including the Commission letter from which I quoted a minute ago, 
a handbook on public relations for our regional offices, and a state- 
ment on management-employee relations in the Federal Government. 
These were all innovations, and very important ones; nothing of the 
kind had existed before. I want to refer back to them again in just a 
minute. 

At the same time that we were broadening our appeal, we also 
sharpened ouraim. “Firsts” in this category include: 

Pamphlets and posters specifically aimed at the college audience. 
(It may seem strange to you that with all the emphasis on college 
recruiting, the Commission had never had any such material; it cer- 
tainly seemed strange to me. I believe the posters and pamphlets we 
are now providing for the colleges are fully as attractive as material 
they receive from other sources.) 

Here [exhibiting] are some of these which I think the committee 
perhaps might be interested in looking at. 

A “clip sheet” of news briefs for college newspapers. 

New recruiting material for engineers, physical scientists, and ste- 
nographers and typists. 

A series of informational issuances for special publics such as Fed- 
eral employees, Members of Congress, agency management, veterans, 
and so on. 

These additional means of disseminating more information about 
the Commission’s activities and the Government career service are 
being carried on without increase in staff. 
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I referred a few minutes ago to three important documents which 
were published by the Civil Servic Commission early 1954. I believe 
I can best describe the attitude of the present Commission toward 
public information by quoting a few statments from those three docu- 
ments. 

In the statement of the Commission’s expanded public information 
program, which was issued as Commission letter 54~40, our idea of the 
importance, and the purpose, of public information is clearly 
expressed. 


Under our form of Government— 
it says— 
public opinion exerts a tremendous, and often controlling, force * * * Public 
information is the continuing process by which the Civil Service Commission dis- 
charges its obligation of keeping the public informed of the “public’s busi- 
um, °° 

The statement also makes it clear that the public information 
program is nota “propaganda campaign” designed to make the 
Commission appear as something other than it really is. And in this 
letter and its attachments, this is set forth and again I quote, “Public 
information is no panacea for the ills of the Government.” 

Immediately after the publication of this new program, a handbook 
of guides for conducting public information activities in the field was 
issued to the Commission’s regional directors. Here again, the basic 
attitude of this Commission is clearly expressed. The handbook also 
restates the “no propaganda” aspect; it goes even further, stating 
explicitly that information shall not be withheld simply because it 
may not be favorable to the Commission. It says: 

Public relations cannot shield poor performance. It is not a substitute 
for doing the job. It can make the task easier by telling the truth. It can 
better performance by finding the facts. Public relations does not plead a view 
of its own but seeks to describe an honest picture from which the public can 
draw its own conclusions. 

There is one other sentence in here which I think bears on this 
point in the same handbook, as follows: 

Generally a frank answer on a query involving unfavorable information is 
preferable to silence. Refusal to talk won’t stop publication of a story. “No 
comment” may lend credence to the story, and the mystery may prolong its life. 

The regional handbook stresses the importance of conducting the 
best information program that the limited resources of the field offices 
will permit. 

As you know, chapter B5 of the Commission’s organization and 
policy manual which we have furnished to this subcommittee contains 
a basic statement of public information policy. In that chapter you 
will find the principle stated—and I believe you will recognize this 
document exhibiting]. which is our organization and policy manu- 
al—this principle is stated in that chapter B5: 





Whenever possible, we should endeavor to provide more than the bare infor- 
mation requested, and use each inquiry as an opportunity for making an affirma- 
tive contribution to public understanding. 

I would like to emphasize, Mr. Chairman, that in addition to the 


basic statement of policy in chapter B5, this Commission has repeated 
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ly brought to the attention of its employees their responsibilities in 
the area of public relations. In addition to the documents from which 
I have quoted, we also prepared and issued a statement on employee- 
management relations in the Federal service in which we said: 

The Commission believes there is a need for more contact between representa- 
tives of employee organizations and Commission staff officials. The mutual 
benefits should be great if these contacts increase the opportunities for an 
informal exchange of ideas and exploratory discussion. 

There followed in this statement on management-employee relations 
a list of some 14 staff officials, their telephone numbers, and their 
special subject-matter fields. 

Restrictions which exist on some categories of information have 
been explained to the subcommittee in our answer to the subcom- 
mittee’s questionnaire. These include such matters as test material 
in current use, medical records, and material in investigation files, 
We shall be glad to discuss any of the specific restrictions with the 
subcommittee. 

Mr. Chairman, we are constantly seeking effective outlets for more 
information about the Commission’s work and about the career service 
generally. Part of this effort takes the form of experiment with new 
techniques, such as our direct-mailed clipsheets to college newspapers. 
A good deal of the job, however, consists of working with the regular 
news mediums in new ways. 

Our Public Information Office has been trying to interest a wider 
circle of mediums in preparing special articles and features on Com- 
mission programs and activities. We believe there is a public for 
such articles. This effort involves the receptiveness of the medium 
to material we believe has news value. We have had some success 
working with writers for the feature services and wire services, and 
we hope to have much more. Let me make it clear at this point, 
Mr. Chairman, that the Commission, having no funds for advertising, 
has always been dependent for circulation of its recruiting material 
on the cooperation of the news mediums, and this cooperation has 
always been forthcoming. 

I have tried to indicate the present Commission’s thinking about 
broadening the front of our overall informational attack, which I 
believe to be a new concept in the Civil Service Commission. The 
difference, perhaps, is one of emphasis. While working to bring all 
the Commission’s staff to the fore in the public-information field 
we still look to our Public Information Office as the point of co- 
ordination and guidance for the whole activity, but we believe that 
under the expanded program the Public Information Office, rather 
than having a suppressive effect on the rest of our organization, can 
be a stimulus to full expression of the Commission’s purposes and 
objectives. 

This is our concept of the public-information role of a Government 
agency. It is one that has already paid off, and will pay off in- 
creasingly as we go along. 

I do not know if the committee already has these three documents 
from which I was quoting, and they might be helpful—this letter 
of May 1954, the manual on management-employee relations in the 
Federal Government, and the handbook on public relations for re- 
gional offices. I am glad to submit them to the committee as part of 
my statement. 
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Mr. Moss. That material will be put in the record if there is no 
objection. ti 

(The matters above referred to appear in the appendix as exhibit 2, 
p. 341.) 

Mr. Moss. Thank you, Mr. Young. 

Now, Mr. Scher, our counsel, has some specific instances referred 
to the committee which tend to illustrate the areas of complaint. I 
will ask Mr. Scher to open the questions. 

Mr. Scuer. I would like to direct my questions to Mr. Young. 

Mr. Young, I understand by the 1949 reorganization plan that you 
are the executive and administrative head of the Civil Service Com- 
sion. 

Mr. Younea. That is correct. And that has become even clearer, 
I think, as a result of the complete reorganization which the Com- 
mission went through after the appointment of the present Com- 
missioners. : 

As I believe you know, for the first time in 50 years, the Civil Service 
Jommission was completely reorganized from top to bottom, so that 
today we have a smoothly functioning and eflicient organization. 

I might also add in connection with that, just as a matter of inter- 
est, that with the drop in our budget, very drastic drop in appropria- 
tions over what it was before the present administration and much 
broadened program and much greater activity on the part of the 
Commission, we have still been able to reduce our personnel in the 
Commission by something over 26 percent. 

Mr. Horrman. Mr. Chairman, can we not assume through all of 
this hearing that any failure on the part of any agency to do that 
which we suggest or they suggest is due to the failure of Congress 
to appropriate the necessary funds, and that will save its being re- 
peated ¢ 

Mr. Youne. I am very proud of our record here—with a drop in 
funds and a cut of 26 percent in personnel, we are doing a better 
job today than we ever did. 

Mr. Horrman. That is a stock complaint, I am sure, to any Mem- 
ber of Congress who ever made inquiry about alleged shortcomings, 
that is given as the reason. 

Mr. Youne. That does not result except where we lack the funds. 

Mr. Horrman. Lack of funds to obtain staff and employ the re- 
quired number of employees is the stock answer to every complaint 
for failure to furnish information; so that we can assume that and 
save a lot of repetition. 

Mr. Scuer. Mr. Young, as the executive and administrative head, 
you promulgated the rules and regulations, some of which you have 
read to us here this morning. 

Mr. Youne. The civil-service rules are issued by the President, 
on the recommendation of the Commission and they are the equivalent 
of an Executive order. The Commission itself issues regulations 
pursuant to those rules which are issued by the President. 

Mr. Scuer. Chapter B-3, point 12, on employees’ responsibility 
and conduct for instance, is a regulation issued by the Commission ? 
_Mr. Youna. Mr. Meloy informs me this is an operating instruc- 
tion and not a regulation of the Commission. 
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Mr. Scuer. I would like to turn to a specific situation, Mr. Young. 
About a year ago, the Civil Service Commission changed its regula- 
tion to prohibit the public release of the names of the three top eligi- 
bles in a civil-service examination for local postmastership. Would 
you explain how that change occurred ? 

Mr. Youn. I would be very glad to explain it. Iam not sure about 
the change actually in regulation. 

Mr. Mevoy. It was an operating practice. 

Mr. Youna. It was an operating practice. 

Mr. Mevoy. Yes. 

Mr. Young. I think perhaps so that we will have all of the facts in 
front of us, to understand exactly what the procedure is, maybe it 
would be helpful if I outlined first the appointment procedure as 
it is now. 

When a postmaster position becomes vacant, the Post Office Depart- 
ment has its choice between filling it through competitive examination 
or through promotion of an employee already in the Postal Service. 
If the Post Office Department Keehn not to fill the position through 
So it asks the Civil Service Commission to announce and to 

old an examination. The Commission then announces the examina- 
tion and publicizes it in the vicinity of the vacant postmastership. 
The examination is restricted to local residents who have lived for at 
least 1 year within the delivery of the office concerned. Applications 
are sent to the central office of the Commission in Washington. The 
names of the applicants may be given upon request to Members of 
Congress and members of the press 3 days or more after the closing 
date of receipt of the application. 

The Commisison then holds the examination, if a written test is 
involved, and then proceeds to make an investigation of the applicant. 
Sometimes an investigator goes to the town involved and makes a 
personal examination. And sometimes the investigation is made 
by mail. 

The purpose of the investigation is to verify the claims of the appli- 
cant as to residence, education, experience, and so forth, his moral 
character, and to check upon his acceptability as postmaster to the 
other residents of his community. 

The next step is to notify the applicant of his success or failure in the 
examination. If there are any eligibles the names of the three with 
the highest marks are sent to the Post Office Department. One of 
them may be nominated by the President and his name sent to the 
Senate for confirmation. The names of the eligibles on the certificate 
may be given to Members of the Congress, upon request, but they may 
not be given to the press. 

If there are fewer than three eligibles, the Post Office Department 
has a right to ask for a new examination and may do this indefinitely 
until a full certificate of three names is produced. 

If the Post Office Department had decided to fill the vacancy through 
promotion, this appointment would also have to be made by the Presi- 
dent and be confirmed by the Senate. The person being promoted 
would have to meet the requirements of the open competitive exami- 
nation. 

Now, that is the procedure which is in effect now. 

The Civil Service Commission changed its practice in this respect 
as to the announcement, or the release of information of eligibles. 
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Prior to that time, information with respect to both applicants and 
eligibles had been released, as you have indicated. 

he new practice was to continue to release the information with 
respect to applicants but not with respect to eligibles. 

This was done basically on a request from the Post Office Depart- 
ment, that the names of eligibles not be released. And, in fact, the 
Postmaster General was also interested in not having the names of the 
applicants released. However, the Commission felt that there was 
really no point in attempting to hold the names of the applicants, 
because in making the postmaster investigation everybody becomes 
fully aware of who the applicants are anyway. 

Of course, you have to realize that this is the only incidence in the 
whole Civil Service system where any information is given out with 
respect to applicants and eligibles. 

Mr. Scuer. Is there a public policy reason for that ? 

Mr. Youne. I beg your pardon? 

Mr. Scuer. Is there a public policy reason for this? 

* Mr. Youna. The public policy reason is that many times people who 

want to apply for a Civil Service examination do not want it known. 
You can very well do the applicant a disservice. His employer may 
not know that he wants to change jobs. 

Mr. Scuer. Mr. Young, I mean this: Is there a public policy reason 
for this exception to the normal withholding ? 

Mr. Young. In the case of the post office 

Mr. Scuer. Yes. 

Mr. Youne. The postmaster situation ? 

Mr. Scuer. Yes. 

Mr. Youne. Well, of course, it stems basically from the whole ques- 
tion of the relationship of the postmaster appointment to the Civil 
Service and to politics, and that certainly, I would think, is the public 
reason for that action which developed in the past. 

Mr. Scuer. Might I suggest, that it is the one office that is closest 
to the people, to the local community by the Federal Government? 

Mr. Youne. As to why these names are released ? 

Mr. Scuer. Because the postmaster in every city and village is the 
major representative of the Federal Government in his community 
and, therefore, everyone in the community is vitally interested in that 
appointment. 

Mr. Young. Certainly. 

Mr. Scuer. Isn’t that the real reason for it ? 

Mr. Youne. It certainly is. And that is why we go to the com- 
munity and make the investigation to find out the acceptability of the 
candidate and all the rest of it. 

Mr. Scuer. And that is why 

Mr. Youne (continuing). And to everyone else. 

Mr. Scuer. And that is why you do release the names of the 
candidates. 

Mr. Younes. Of applicants. 

Mr. Scuer. Of applicants, yes. 

Mr. Youna. Yes; it is generally public information, anyway, in the 
community. 

With respect to eligibles, you have a little different sort of a picture. 
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In a great many cases, as you probably know, the Commission does not 
get a full certificate of eligibles to certify to the Post Office Depart- 
ment, where you get into ‘these thousands of smaller communities ; 
sometimes it is extremely difficult to certify 3 people, and if we do not 
have a full certificate, we still certify the 1 name or the 2 names to the 
Post Office Department, and it can exercise its prerogative about calling 
for a new examination or appointing from those eligible. 

But in releasing the names of the eligibles, it immediately becomes 
apparent in that community, or anywhere else, as to the failure; and 
no one likes to have their failures publicized, so we have found. 

So at the request of the Post Office Department, it being the primary 
agency of Government concerned, that it should receive the names of 
these eligibles from the Civil Service Commission, without general 
public release, and that, as to what it did with these names of the eligi- 
bles from there on, in deter mining whether it would make them availa- 
ble to Members of Congress and the press, was in the responsibility of 
the Postmaster General. 

Mr. Moss. Permit this interruption, Mr. Scher. Mr. Young, to your 
knowledge, was there ever any complaint received by the people in the 
Post Office Department or the Civil Service Commission as to the 
results of the releasing of the names of those eligibles ? 

Mr. Youne. I am sure there must have been ; we have complaints on 
everything. We have complaints if we do and we have complaints if 
we do not. I do not recall any specific one but perhaps some of these 
gentlemen with me might. 

Mr. Macy. I think one of the primary reasons, Mr. Chairman, was 
this: A study was made in the Post Office Department as to the volume 
of applicants for postmaster positions, and the concern at the relatively 
small number and the study indicated that a deterrent to the applica- 
tions for examination was the subsequent publication of those who were 
eligible, and, therefore, the conclusion as to those who were ineligible 
also. And this focused up into the desire to change the practice in 
order to increase the number of applicants. 

Mr. Moss. Just one point further on that: Generally, in the discus- 
sions I have heard in the House, the contrary is indicated, I hear 
complaints from the Members about the fact that there are so many 
applicants for the postmasterships that it makes it most difficult for 
them to participate in making recommendations, because strengthen- 
ing the friendship of one results in a number of enemies. 

Mr. Macy. That may be true, Mr. Chairman, but I believe you will 
find that with many applicants, there are frequently relatively few 
applicants who meet the qualifications, and this creates a further prob- 
lem for all concerned, because of the number who do fail to meet the 
test. 

Mr. Moss. Mr. Macy, as I understand, one of the reasons advanced 
was the lack of applicants. The lack of eligibles would be a different 
stor 

Mr. Macy. Let me amend my remarks to say the lack of qualified 
applicants; the effort to get the largest number of applicants to meet 
the standar ds, and, therefore, constitute competition for the post- 
office position. 

Mr. Moss. Do you think this change, this new practice, has in- 
creased the number of eligibles? 
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Mr. Youna. I think the change, increasing the standard initiated 
by the Postmaster General, whenever it was 

Mr. Meoy. May 1953. 

Mr. Youne. May, 1953, had a very direct bearing on improving 
the quality of the applicants for post-office positions, 

Mr. Moss. You mean, by making it more difficult to qualify, you 
secured people who were qualified ? 

Mr. Youne. And also it makes it more worth while for qualified 
people to apply. 

Mr. Moss. There was at that time an increase in compensation also? 

Mr. Youne. Yes. 

‘Mr. Moss. Of course, the thing that we are very much interested 
in is was the public good affected, or served? There is an interest 
in many communties and particularly in the small communties. Many 
persons regard the postmaster as an official of their local govern- 
ment; He is a very active person in the community and they like to 
know all they can about him. I think the evidence of that is the 
great interest shown, particularly by the small newspapers, in this 
reversal of policy, this change. I believe you said it was an admin- 
istrative regulation, and not a rule. They feel it denies them some- 
thing that was of great interest to the people, and very useful. 

What public purpose, then, was served in determining to withhold 
this information ? 

Mr. Younc. Well, I think it was a service to the applicant, for 
one thing, as I have already stated. It was done at the request of 
the Postmaster General, and of course the basic difficulty, Mr. Chair- 
man, inevitably results, evolves from the fact that the postmaster, 
of course, is not fully under civil service. They are appointed by 
the President and confirmed by the Senate, and inevitably there are 
going to be certain political considerations involved in the appoint- 
ment of postmasters. ‘Traditionally it has been true, romain of 
any particular power or administration that has been in power. 

Mr. Moss. I concur in that. I think it is even more important that 
the policy of furnishing full information be continued, because 
through this policy of withholding information, there might be a 
tendency to stimulate, rather than reduce, criticism. 

Mr. Youne. If you brought the postmasters, if you did away with 
the appointment and confirmation and brought them completely under 
the regulations of civil-service procedure, or fully aauer the civil- 
service procedure, the same as any other Government position having 
& competitive examination appointment, then I would assume that 
we would treat the postmaster’s examination on the same basis as 
we do everyone else, which is that we do not give out the names of 
applicants. 

Mr. Moss. As a full career position ? 

Mr. Young. As a full career position. 

Mr. Moss. They would also then fall within the policy on all other 
like positions? 

Mr. Youne. Yes. 

Mr. Moss. But this is an exception, and it is very much in the public 
eye. Iknow I don’t participate in such appointments, but nevertheless 
I receive much mail from the people in my district, and small com- 
munities particularly, where there are 3 or 4 vacancies. They want the 
names of the possible postmasters and they want all of the facts con- 
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cerning the applicants. And I think the more information there is the 
better a public purpose will be served. I think here is a case where 
the public interest is paramount to the individual interest, and the indi- 
vidual interest should not be placed above the public good. I think 
this is an attitude which has a definite bearing upon the scope of the 
study of this committee. 

Mr. Youne. Well, I think, when you come to that, now, that we go 
into the traditional position of the Civil Service Commission, since its 
first annual report, 1884, with regard to this subject. It may be wrong, 
it may be that the postmasters ought to be taken out of the civil serv- 
ice entirely and treated as purely political appointments. 

Mr. Moss. I would be for strengthening of the civil-service system. 
But I think when you have held an examination, secured applicants, 
and there has been a public announcement, there seems to be nothing 
wrong in announcing the names when there is so much interest. 

Mr. Youne. Well, I think that it has been easier to get qualified ap- 

licants to apply by not publicizing the eligible list; at least, at the 
ommission’s stage, and when the Postmaster General requests the 
Commission to do this I recognize that diffierent point of view; but the 
extent to which he gives publicity to the eligibles, I think is something 
you will want to discuss with a representative of the Post Office 
epartment. 

Mr. Moss. We will do that, but would you care to state what your 
position might have been, had you not had any request made to you 
by the Post Office Department ? 

Mr. Youna. For this change? 

Mr. Moss. For this change, yes. 

Mr. Youne. Again, it is in line with the position of the Commission 
in its constant effort and interest to bring postmasters fully under the 
civil-service system, and in that connection, of course, not to give out 
information, but to treat them the same as any other group of 
employees. 

Mr. Moss. Would you place the withholding of that information, in 
advance of any change in law, in that same status? 

Mr. Youna. Well, certainly we did in this instance because I re- 
garded as reasonable the request from the Postmaster General. Now, 
as to whether we would have done that voluntarily, had it been brought 
to our attention—that is a hypothetical question; I do not know what 
the answer of the Commission would have been. We felt it was a rea- 
sonable request from the Department. 

I would like to add to what you said, Mr. Chairman, that the discus- 
sions I have heard from some of these smaller communities concerning 
applicants, sometimes are very violent. 

Mr. Moss. I have such a community and it makes me appreciate the 
need, in my position, for pee as much information as possible. 
The public interest in so many of these smaller communities, particu- 
larly, should be encouraged. 

Mr. Youne. I think perhaps that some real study might be given to 
some new method of appointment of postmasters. 

Mr. Moss. Of course, that is not within the province of this com- 
mittee. I have urged that in another committee, but at the moment 
we are only interested in an answer to the question as to what public 
purpose is being served by the reversal of policy, and why it was neces- 
sary to reverse the policy. If there is a desire in Government—and I 
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think you made a statement to this effect—to free information, then I 
think the reversal does seem to contradict that desire. 

Mr. Youns. I think that is largely because of the peculiar character 
of this type of job, of appointment. Certainly I would not advocate 
the same policy of releasing names of applicants, and eligibles, for 
other civil service positions. 

Mr. Moss. But we have here the fact that it is a different type of 
appointment. 

Mr. Youna. Yes; and that is what makes it so different. It is very 
difficult to administer these examinations, as you know and it is very 
difficult sometimes to secure the acceptability in the particular com- 
munity of the candidate. 

Mr. Fasceru. Mr. Young, as I understand the reasons for this 
change, one of them was to match established practice, one was because 
it was a deterrent to applicants to apply for a particular job, and the 
third was the request by the Post Ofiice Department, which request 
sounded reasonable, and you went along with it. Am I correct? 

Mr. Youna. That is a correct summary; yes, I believe. 

Mr. Fasceti. One thing I cannot reconcile and that is all applicants’ 
names are public but the eligibles’ names are not. How does that 
protect the individual? How is it that you release the name of the 
applicants, under that set of circumstances ? 

Mr. Youna. Well, you have 10 applicants, say, for an examination 
in a small community and only 1 person is certified as being eligible to 
the Post Office Department, so that everybody knows that the other 
9 flunked, or failed, or were not qualified. 

Mr. Fascett. Would they not know that later, after the appoint- 
ment was made? 

Mr. Youna. Not necessarily, because they would not know who were 
on the top eligible lists, who the 3 were, and the Postmaster General 
and the President only selected 1. 

Mr. Moss. Might not they know who were qualified? There might 
be 2 fail, but later the number who did not qualify would 
Mr. Youna. They are not pointing their finger quite as directly. 

Mr. Moss. I think in most communities the people recognize that 
there is some political consideration given to the appointment of post- 
masters. Is that not another point that might be considered, since 
the release might tend to quiet fears? Regarding the appointment of 
postmasters, there have been charges made—and I am not going into 
that today, but I think all of us have heard them made—that veterans 
are being passed over. Would it not quiet those charges if the people 
in the community knew who the eligibles were, and if the veterans 
knew, through some publication or release of the information that the 
veteran had not been passed over? Not having that information, it 
certainly gives grounds for people to assume that veterans have been 
passed over. 

Mr. Youne. Of course I have heard that complaint. I think in 
talking about all of this in the public interest, the proposal to give out 
the list of eligibles, I mean the basic problem is the underlying method 
of the appointment itself. 

Mr. Moss. Do you mean it is basic or complicated ? 

Mr. Youne. Basic. 

Mr. Moss. The basic question is information and it is complicated 
by the method of appointment ? 
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Mr. Youna. Well, it is—when you do not give out this informa- 
tion on any other civil-service people, and if you had these appoint- 
ments fully under civil service, brought them under civil-service pro- 
cedure, I assume that it would not be given out. 

Mr. Moss. Well, of course, that is assuming that the public regards 
that as a civil-service appointment. If you went into the average 
community, especially in some small community, you could inquire of 
the average citizen how the postmaster is appointed, and I think he 
would say because of political reasons. Do you not feel that most of 
them would say that they are appointed because of political consid- 
erations ? 

Mr. Youne. Yes; I do not think there is any question about that, 
but the only effect of having the Civil Service Commission hold ex- 
aminations for postmasters is to improve—and I think it does have 
some tendency to improve—on the quality of the individuals who ulti- 
mately may be appointed. 

Mr. Moss. I agree with that. 

Mr. Youne. And from that point of view, I think it does a good 
job, a public service. Now, as to whether it is worth the expense of 
the country to hold examinations for postmasters, expense to the 
American taxpayer, is another question. 

Mr. Moss. Mr. Scher. 

Mr. Scuer. Just a few more questions on that point and then per- 
haps we can leave it. 

The fact that there have been some political ramifications to the 
postmaster appointments not only involves what you speak of as 
politics, but the opinion of the people in the community. Is that 
not a part of the whole picture? That is, the person who is appointed 
to the job should have the respect of the people of the community. 

Mr. Youne. That is why we have investigations, either by mail or 
personal investigations of applicants. 

Mr. Scuer. So one of the checks would be the acceptability to the 
community of the person chosen ¢ 

Mr. Youna. Of the several persons. 

Mr. Scuer. Of the person finally chosen. 

Mr. Youne. He would be picked from a group of whom you have 
already made the examinations as to acceptability, which is a part of 
the eligible list. 

Mr. Scuer. Incidentally, that is where the action of the Civil Serv- 
ice Commission ends, with the sending up of the three names; that is 
the completed action of the Civil Service Commission ? 

Mr. Youne. That is correct. 

Mr. Scuer. Let me go on to another one. 

Mr. Fascetx. Before you do that, may I ask Mr. Young another 
question ? 

Mr. Moss. Certainly, Mr. Fascell. 

Mr. Fascett. Mr. Young, did I understand you to say that this 
operating instruction is not a rule, regulation, law, or statute? 

Mr. Youne. It is, yes, a type of instruction approved by the Civil 
Service Commission. 

Mr. Fascett. What is that? It is not a rule; it is not a regulation; 
it is not a letter. 

Mr. Youne. It is an internal Commission policy, internal Commis- 
sion policy, or instruction 
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Mr. Metoy. It is more specific? 

Mr. Youne. As to how it will handle a specific matter. 

Mr. Fasce.u. But it does not have the full effect of a rule and 
regulation ¢ 

Mr. Youne. Yes; that is, it does. 

Mr. Fascett. What is the difference between an operating instruc- 
tion, a rule, and a regulation ? 

“Mr. Youne. Well, the regulations are refinements and interpreta- 
tions and subdivisions of a rule which is issued by the President and 
has the effect of any Executive order, to all intents and purposes. 

Mr. Fascetu. Then do I understand your testimony correctly that 
an operating instruction is not within the authority of law which was 
granted to you? 

Mr. Youna. Yes. 

Mr. Fasceti. You say “Yes”; am I correct in the assumption ? 

Mr. Youne. I am not sure that I understand your question. 

Mr. Fasceiu. Well, let me put it this way: you said that rules and 
regulations are refinements of the directives of the President and that 
sets up the operation of the Commission. 

Mr. Youne. No. I said the President issued the rules; those are 
the—that is, the basic directive to the Commission to go ahead and 
implement the Civil Service Act and its responsibilities. 

Mr. Fascetu. Yes. 

Mr. Youne. The Commission issues its regulations pursuant to 
those rules which have the same power and effect, legally, as rules 
themselves. 

In addition, of course, the Commission, as any agency, issues its 
own control, internal operating instructions, and has its own internal 
policy with respect to the treatment of a specific situation. And it 
is the latter, which this particular situation comes under, that we are 
talking about. 

Mr. Fascety. I am still a little confused. I do not quite under- 
stand, and I wish you would help me out a little bit. The difference 
between an operating instruction, a rule, and regulation is what? 

Mr. Youna. The rules and regulations govern the operation of the 
Commission. Generally speaking, with respect to the whole civil- 
service picture, the whole classified service, and other agencies as well. 

Mr. Fascety. Well, let us stop right there, and let me ask you this 
question. The regulations, then, are refinements of rules set down 
by the President and is that as far as you can go? You cannot go 
outside the scope of those rules? Am I correct? 

Mr. Youne. We cannot go outside the legislative authority which 
we have for governing the operation of the Civil Service Commission 
and the other agencies of the Government. Certainly we can make 
our own internal operating policy, our own instruction guiding our 
own business. 

Mr. Fascetz. Well, that is assuming, of course, that that is all 
within the scope and purpose of existing law. 

Mr. Youna. Yes, surely. The Civil Service Act sets up the whole 
competitive examination system. 

Mr. Fascetu. Well, let me see if I can get this correctly pinpointed. 
An operating instruction, as you have indicated, pertains to the inter- 
nal management policy, but it is not refinement of rules and regula- 
tions sent down by the President ? 
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Mr. Youne. I think that generally is correct. Is that your judg- 
ment, Mr. Meloy ? 

Mr. Meroy. They are within the rules and regulations. In other 
words a specific problem such as postmasters, the question of whether 
or not we should publish the eligibles are matters for the Commission 
to decide for itself, operating between itself and the Post Office, but 
not the other agencies. That would simply be done by minutes; there 
would be a record of the minutes. 

Mr. Fascett. That minute would be the operating instruction? 

Mr. Metoy. Yes. 

Mr. Fascetn. But, in your opinion, is it a refinement of a rule or 
regulation ? 

Mr. Menoy. It is carrying out the rules and regulations, yes, in 
this specific instance. 

Mr. Scuer. Is it an interpretation of the rules? 

Mr. Mexoy. Yes, I think you could call it that. 

I think where you go off base is the fact that the law itself is not 
specific as to everything that the Commission must do, so therefore the 
President issues rules and we augment those rules by regulations. 
Now, ordinarily, the rules and regulations apply to the 56 agencies, in 
their broad scope and application. 

Then you come down to the specific problem between agencies and 
the Commission, in the application of the civil-service rules and regu- 
lations, and we do that by action of the Commission, evidenced by 
minutes of the Commission, which operate on that specific problem. 

It has the same force and effect, except that it relates to one instance 
and not to the broad scope of the application of the regulations itself. 

Mr. Fascetzi. Does an operating instruction have the full force and 
effect of a rule of the Commission ? 

Mr. Metoy. Yes. 

Mr. Fascett. Do you have a compilation of the operating instruc- 
tions? 

Mr. Metoy. Oh, yes. 

Mr. Young. That is what is in this book [indicating]. 

Mr. Metoy. The Federal Personnel Manual. 

Mr. Fascett. Do I understand your testimony correctly, that as 
far as your particular operating instruction is concerned, the Com- 
mission is not interested in vacating this change ? 

Mr. Youna. I beg your pardon ¢ 

Mr. Fascetyi. Vacating it, doing away with it? 

Mr. Youna. No; I am not interested in doing away with it; I think 
the Commission action was reasonable. We did not go as far as the 
Postmaster General asked us to go, which was to not release the names 
of the applicants; we still continue to do that; we thought that was 
public information anyway. 

Mr. Fasceti. Therefore, is it the present position of this Commis- 
sion that eligibles for postmasters shall not be released—period ? 

Mr. Youne. The statement which I read here: 

The names of the eligibles on this certificate may be given to Members of 
Congress upon request, but may not be given to the press. 

Of course that refers to the Civil Service Commission. 

As to what the Post Office Department does with that, after they 
get that certificate, is within their own discretion. 

Mr. Fasceityi. Nothing has occurred to change your position ? 
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Mr. Youne. No. We think this has been working very well and, 
insofar as we know, it has been useful and helpful in terms of pro- 
tecting individual applicants who apply for these jobs. (See exhibit 
11, p. 409.) 

Mr. Fasceti. May I pose a question at this point: What is your 
legal authority for issuing the operating instructions? 

Mr. Youna. May I ask our General Counsel to respond to that ? 

Mr. Fascey. Certainly. 

Mr. Metoy. Of course, we do have legal authority. 

Mr. Fasceii. Suppose I question it ? 

Mr. Metoy. You could question it but we do have legal authority. 

Mr. Fascetxi. What is it ? 

Mr. Mevoy. The Civil Service Act, rules and regulations. 

Mr. Fascetxi. Can you tell me specifically the provision of the Civil 
Service Act? 

Mr. Metoy. No. 

Mr. Fasceiu. Or the general statute? 

Mr. Metoy. No; there is no specific provision. 

Mr. Fascetx. In other words, it is your opinion as a lawyer that 
the Civil Service Act confers the power upon you to issue particular 
operating instructions ? 

Mr. Mevoy. That is right. 

Mr. Fasceti. You have no other basis for your opinion, except your 
own judgment ? 

Mr. Metoy. It is my judgment, working with the act day after day. 

Mr. Fasceiy. I mean you do not have anything outside? 

Mr. Metoy. Oh,no. It has never been contested. 

Mr. Moss. Mr. Meloy, can you give us the specific section of the act? 

Mr. Metoy. There is not any section of the act which speaks about 
publication or withholding of information. It would i inherent 
within the act. 

Mr. Moss. Why is it inherent in the act? 

Mr. Meroy. Because—well, let us look at it this way: The act 
says the basic duty of the Civil Service Commission is to qualify 
people on their education, experience, and fitness. Now, within that, 
the Commisison has the right to determine whether a person is 
qualified from the educational standpoint, from experience and also 
fitness and from the standpoint of his physical examination. 

Mr. Moss. Actually, the act is the basis on which you act? 

Mr. Meroy. Of course, that is all true; the act speaks from the 
beginning to the end and, therefore, I think the Commission has the 
inherent right to hold open and competitive examinations and pro- 
mulgate the questions it is going to ask in a given examination. 

Mr. Moss. So actually you have already passed on that. The fact 
is that you have already established the eligible list. You have al- 
ready certified, to another agency of the Government, who the eligibles 
are. Isthat correct? 

Mr. Metoy. That is correct, but it is one of the inherent powers 
within the act that the Commission may protect the list. 

Mr. Moss. What are the inherent powers? 

Mr. Metoy. The inherent power, the same as the inherent powers 
of any other agency, to protect itself, as I said, a moment ago 

Mr. Moss. What protection here is sought ? 

Mr. Menoy. It is a question of judgment, a question of reasonable- 
ness; and I think the Commission is operating on the theory that it 
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is reasonable, and it is fundamental that they should protect the 
register, under the circumstances, as presented to the Commission by 
the Post Office Department after a full survey of the situation, and I 
think it is inherent within the power that it withhold it. 

Mr. Moss. Protect what? 

Mr. Metoy. Protect the register, if you want to call it that, just 
the same as we would protect the register in any other civil-service 
examination, by not releasing the eligible list. 

Mr. Moss. What public good is secured by that ? 

Mr. Mexoy. That is a question, I think, of reasonableness; that is 
a question that could be argued both ways. 

Mr. Moss. It is a question of attitude; is it not? 

Mr. Metoy. No; I think not. 

Mr. Moss. You are not required to? 

Mr. Metoy. I beg your pardon ? 

Mr. Moss. You are not required to? 

Mr. Metoy. We are not required to publish ? 

Mr. Moss. You are not required not to publish ? 

Mr. Metoy. Not to publish; that is right. I think it is a ques- 
tion 

Mr. Moss. Of attitude 

Mr. Metoy. Of sound judgment. 

Mr. Moss. Of attitude of the person who is rendering the judgment, 
which has much to do with this decision ; does it not ? 

Mr. Metoy. I think so; I think it is clearly a matter of judgment. 

Mr. Moss. If it is an attitude which we are discussing, then if that 
attitude was one of publishing all kinds of information, which would 
do no damage, should this be given publication ? 

: Mr. Metoy. Yes; agree with you. I think that should be properly 
one. 

a Moss. What, then, would we expect as a result of the publica- 
tion ? 

Mr. Metoy. I think I was trying to explain it here. As I under- 
stand the situation, the Post Office Department spent a considerable 
length of time making a survey on this subject. They made the sur- 
vey. Asa result of that survey they asked the Commission to cease 
publishing the names of both applicants and eligibles. The Commis- 
sion, after a thorough study of the matter, decided that it would 
cease the publication of the names of the eligibles, but still continued 
to publish the names of the applicants. That is a matter of judg- 
ment. 

Mr. Moss. I think Mr. Young cited the instance of the man on the 
register, and the possibility that the employer might learn that he 
was seeking another job. However, that damage could not result 
from this because you have published the applicant’s names. 

Mr. Young. I think, basically, Mr. Chairman, the publication tends 
to defeat the development of the kind of competition that is inherent 
in the American system and that we are trying to promote. 

Mr. Moss. But, that is not the governing factor in selection. So, 
that does not bear too heavily on this question. 

Mr. Youne. I think it has a very definite bearing in terms of 
whether you are trying to develop the merit system with full competi- 
— with as many qualified people as you can get, or whether you are 
taking 
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Mr. Moss. The public would benefit, but it might result in damage 
to individuals. 

Mr. Youne. I think the publication of the eligibles is a deterrent 
factor in promoting competition. 

Mr. Fascetu. Is that judgment? 

Mr. Youna. Sure. 

Mr. Fascetxz. Is not that a presupposition on your part? 

Mr. Youne. It is my own feeling about it—my own opinion of it. 
You are entitled to your opinion on that. 

Mr. Dawson. What was the motivating idea behind making the 
exception for Congressmen who requested to be given this information, 
and not to give it to the press? 

Mr. Youna. I do not know whether I understood your question. 

Mr. Dawson. What is the force behind the move to give it to Con- 
gressmen—give this information to Congressmen upon request—when 
you withhold giving it to the press?) What idea motivated that? 

Mr. Youna. Well, basically, it is much easier to give them that in- 
formation than it is not to give it to them. 

Mr. Fasceiu. You are frank about it. 

Mr. Dawson. Do you think, then, that a Congressman is bound to 
carry out your ruling on it and not give that information to the press 
when it is given to him ? 

Mr. Youna. Well, sir, I would not go so far as to say that the in- 
herent power of the Civil Service Commission has the authority to 
limit what Congressmen should do with information furnished them. 

Mr. Dawson. If the Congress should pass legislation directing you 
to give it to the press, you would give it to the press; would you not? 

Mr. Youne. Oh, sure; sure. Of course, we are very careful to 
follow the directives of Congress. 

Mr. Dawson. That is all. 

Mr. Horrman. Following up the question put by Mr. Dawson as 
to whether you should give information to Congress and not to the 
press, you understand, do you not, that the Congress is elected as 
the people’s representatives, and is charged with the responsibility 
of enacting all legislation. The press does not have that function at 
all. The press does not write regulations. They can put the heat 
on, but they do not have any authority to write laws or rules. 

Mr. Young. I noticed yesterday that the press said it was the same 
thing as the public. If the newspaper account was accurate, I believe 
some members of the press testified yesterday and indicated that the 
press was the same as the public. 1 was not here and did not hear 
them give the actual testimony. 

Mr. Horrman. That the press is the same as the public? 

Mr. Younea. I think you said in your opening remarks this morning 
that they evidently had assumed that prerogative and, certainly, I 
think they try to report what they consider to be news to the public. 

Mr. Horrman. Surely; and I think I might be able to go along with 
Mr. Fascell’s statement if I had to choose between the press and the 
Government. I might accept the press, but we are not forced to 
choose between the press and the Government. 

The Congressmen are elected and have the official authority from 
the people. All the press does is to collect the news and, perhaps, 
formulate public opinion, but at the same time we realized that they 
have to sell their news and their advertising. The Congress was cre- 
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ated by the Constitution, and is responsible to the people. The people 
did not delegate any power to the press except to say that Congress 
should not abridge the freedom of the press and at the same time they 
gave the right to equal freedom to speak to the individual. It seems 
to me that there is a vast difference between the right of a Member 
of Congress to information and the right of a non-Member of Con- 
gress. The responsibility is greater in degree because there the re- 
sponsibility is greater to the people; is it not, Mr. Dawson ? 

Mr. Dawson. Well 

Mr. Horrman. You argued that the press has just as much right to 
information as we have. 

Mr. Dawson. I did not do that. I asked the motivating force be- 
hind the reason why they promulgated the exceptions and then I asked 
the further question if they felt that the Congressman who asked for 
the information and received it, when it was their rule not to give it 
to the press, has violated any code of ethics if he gave it to the press. 

Mr. Haedieti. I would not think so, unless by so doing the public 
welfare was impaired. 

Mr. Dawson. Any newspaperman can ask the Congressman to get 
that information for him. So, the rule itself does not alter that. 

Mr. Youna. This only applies to the Civil Service Commission. 

Mr. Moss. What is that ? 

Mr. Young. This only applies to the Civil Service Commission. As 
to what the Post Office De artment does with it, that is something you 
will have to inquire about from them. 

Mr. HorrmMan. But, we can get the eligibles from you. 

Another reason for furnishing a Congressman information, is it 
not, is that the Congress has the authority, for example, to abolish 
the Post Office Department. 

The Congress created it, and, of course, it is unthinkable that it 
would abolish it. However, they have the authority to just put you 
right out of office ; do they not ? 

Mr. Youne. Surely. 

Mr. Dawson. That is something quite different, and something 
which some of the agencies do not seem to remember. 

Mr. Horrman. I know they do not. 

Mr. Dawson. That is why we are having this hearing. 

Mr. Horrman. We can make the appropriation, but we cannot 
criticize ? 

Mr. Dawson. As long as we make appropriations, we ought to know 
what they are doing with those appropriations, and we ought to know 
what happens inside the various agencies. 

Mr. Horrman. I think you are right. 

Mr. Dawson. The different agencies establish rules within the 
agency itself, and therefore the Congress must know about them. 

Mr. Horrman. I go along with you to the effect that the press is 
entitled to the information because it is the people’s Government. I 
want to include in the expression “the press,” “the television.” 

Mr. Dawson. I also want to acquaint you with the fact that any 
hearing by a committee of the Congress never should be political in 
its implications. 

Mr. Horrman. Oh, yes; we all know that, or do we? 

Mr. Moss. I would like to make this observation : 
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I believe that the press has been held to have a special interest in 
matters of news. So it may not have only a special interest, but also 
the same interest as an individual. I think there is a special interest; 
am I correct ? 

Mr. Scuer. Yes, sir. 

Mr. Horrman. The press cannot be fired. Nor can I be restricted— 
read the first amendment. 

Mr. Fascetu. I take issue with that statement. 

Mr. Moss. The Constitution, I think, deprives the Congress of any 
right to censor or determine the manner in which the press uses 
news. We are interested in seeing that it is available. It must be 
through public censure if such information is improperly used. 

I have this further question of Mr. Meloy: 

I am interested in this doctrine of inherent right. What could 
you not withhold under that inherent theory ? 
~ Mr. Metoy. Well, I think it is all based upon a reasonableness and 
good, sound judgment. For instance, I think medical reports which 
we receive by the thousands—I do not think they should be made 

ublic. 
' Mr. Moss. Mr. Meloy, I was not asking what you could withhold. 
Is there anything that you could not withhold ? 

Mr. Metoy. Oh, I think the vast majority of the operations of the 
Government should be known. I think it is only where it is of interest 
to the people themselves that it should be withheld. 

Mr. Moss. Should be known 

Mr. Metoy. I thoroughly agree with your statement and I think 
the public is entitled to know, but there comes a point and a time when 
an agency such as the Civil Service Commission must protect certain 
things which are within its possession such as agency medical reports. 

Mr. Moss. Well, let us take this, for example: 

You say “entitled to know.” It is my position that not only are 
they entitled to know, but by rights inherent in the Constitution they 
have that right to know. 

Mr. Metoy. I agree with you. 

Mr. Moss. And whenever you withold information, it should be 
because it is adverse to the public interest to disclose it as opposed to 
individual interest. 

Mr. Mevoy. Well, I say this: When you withhold it, there should 

be a sound basis for the withholding based upon commonsense and 
good reason because I think, after all, this is the people’s government, 
and they are entitled to know. However, there comes a point when 
you must make a decision as to whether you are going to withhold 
or release it, and that, in my opinion, is where good, sound judgment 
and reason comes into play. 
_ I cannot illustrate it by saying that that is true overall because it 
is too big on the “all” side. If you will bear with me for a moment, 
I would like to say this: We withhold very little information such 
as medical reports and investigative reports, or things of that nature, 
= our withholding is at the very minimum as against the releasing 
side. 

So, I think the people are entitled to all information except where 
good reason and sound judgment comes into play where a certain 
document or a certain basic decision probably should not be given out. 

Now, if that conveys it 
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Mr. Moss. I think one of the great problems that we face in this 


study is the fact that each agency and each department withholds 


little, but cumulatively much is withheld. 

Mr. Mevoy. I agree with that. 

Mr. Moss. And, as government increases in size, that “little” be- 
comes larger and larger. 

Mr. Menor. Oh, yes. 

Mr. Moss. It is that tendency which is of concern to the committee, 
and, I think, to the public. 

Mr. Menor. Well, I agree with you. 

Mr. Moss. We are trying to determine what theory and, I think, 
what purpose is served by the withholding of information by each 
agency. I have not in my own mind found in the Congress a public 
good which is served by this ban. It is a very insignificant item of 
withholding. 

Mr. Metoy. Well, now, on this point I think perhaps you would 
get more from the survey that was run by the Post Office Department 
than you are going to get from us, because it was their survey over 
a period of time that led to the request. So, I think that the quest- 
tion of reasonableness probably would go back to the result of the 
survey made by the Post Office Department. 

Mr. Moss. It became your survey when you accepted it as the basis 
for action; did it not? 

Mr. Metoy. Well, I would not say it became our survey. I think 
the results were considered. They made the survey, and I think that 
they should be the ones to speak to the survey instead of the Civil 
Service Commission. 

Mr. Moss. Did you exercise, then, your judgment, or best judgment, 
only upon whether their request seemed to be reasonable without 
going too much behind the reasons for it ? 

Mr. Menoy. No, sir. I think this was under study in the Com- 
mission for several months. It was not any snap judgment. I think 
it was quite a long time in consideration with the Commission. It 
was based upon mature considerations. 

Mr. Dawson. I can understand where in your investigations you 
ask some questions, and make some examinations which are not good 
from the individual’s point of view, and if made public, it would 
harm that individual in the eyes of the people. 

For instance, if your medical report showed that a man was suf- 
fering from a disease, it would tend to discredit him in the eyes of 
the public. It would disqualify him to hold that position. 

Your knowledge of that would disqualify him to hold the position, 
yet you feel that a personal damage could be done to that individual 
by the release of that information which was not necessitated under 
the circumstances since he would be refused, and so on and so forth. 

So, you do not feel that you should give out information as to 
examinations and circumstances affecting an individual adversely in 
his community. You do not feel that information should be given 
out loosely ¢ 

Mr. Fascerz. Mr. Chairman, I would like to respectfully suggest 
that the public might be better served if the information did get out. 

Mr. Dawson. No; for instance, I have in mind 
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Mr. Fascetx. I was just crossing opinions with you, I am not 
going to argue the point, but I do have a couple of questions which 
I want to ask. 

Mr. Moss. You may proceed. 

Mr. Fasceuut. Mr. Meloy, getting back to the right to issue an oper- 
ating instruction under the Civil Service Act, as an inherent power 
in the act, do you recognize the theory that all powers rest in the 
people to start with ? 

Mr. Metoy. Well, you are going back now to the question of argu- 
ing constitutionality. 

Mr. Fasceiu. No, sir; not particularly. I am talking about a phil- 
osophy of government. Do all powers rest still with the people of 
the United States / 

Mr. Mevoy. I think if we were starting all over to build up the 
Government, yes. Once the Constitution has been written, then I think 
that some of the powers are taken from the people by what they have 
given away in the Constitution, and start from there. The Con- 
stitution provides for an executive branch of the Government. If 
you start from that angle, then you begin to spread out into agencies, 
departments, and otherwise, and the Congress steps into play and 
it puts certain restrictions upon the enlargement of it. So, I think 
the people, once they have written their Constitution and their basic 
form of government, must lose some rights but, basically, if you 
go back to the inception, yes; all the powers are in the people. 

Mr. Moss. Do they lose a right, or do they delegate a right? 

Mr. Mexoy. Well, yes, they delegate; but if they delegate, they lose. 

Mr. Moss. They can withdraw; can they not? 

Mr. Menor. Oh, surely. Yes; we have changed our Constitution. 

Mr. Moss. They have not lost the right, but they have delegated 
a right. 

Mr. Mevoy. Oh, yes; but until it is changed, it remains an instru- 
ment which preserves certain rights and gives certain rights. 

Mr. Fascetzi. Do you further agree with the theory, Mr. Meloy, 
that restricting information is a derogation of a right? 

Mr. Metoy. Well, I debated that in my own mind. Now, what 
do we mean by a right? I can see where the Bill of Rights protects 
an individual in his freedom of speech and his right to ate 

Mr. Fascerz. I am talking now about the right of myself to get 
something inside my mind, and not the right to say something to 
somebody. 

Mr. Me voy. I think everyone has a right to get something in his 
mind. 

Mr. Fascetu. Sir? 

Mr. Menor. I think everyone has the right to get something in 
his mind as, for instance, education, experience, and knowledge. — 

Mr. Fascety. Curiosity ? 

Mr. Mevoy. Curiosity; yes, sir. Certainly that is a right. 

Mr. Fascetn. So anything that keeps you from doing that is a 
derogation of that principle ? 

Mr. Mexoy. Well, yes; but do not you come down to the question 
of reasonableness again ? 

Mr. Fascett. Well, I am not going to debate that point right now, 
but I just wanted to see if we agreed on the basic principles first. 
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Mr. Mevoy. Well, I agree that there is a right, but maybe not a legal 
right. 

Mr. Fascett. Do you feel that the statutory authority, then, which 
is in derogation of this nonlegal right, should be specific? I mean 
strictly from a lawyers’ standpoint do you think it would be better 
for the public if this derogation were specific rather than inherent, as 
you suggest ¢ 

Mr. Mevoy. Well, I think it would be best if Congress could write 
the specifics, but I do not know how you could write a specific law 
in this area which involves 56 departments and a multitude of ques- 
tions. I think Congress over the years has attempted to write in 
this field, but how they could do it by being specific is beyond me. 

Mr. Fascetu. Let us leave aside the question of how it can be done, 
and let us just see how we feel about the question as to whether it 
should be done. 

Mr. Metoy. Well, on that, I would say “Yes; Congress should 
always write as specific as possible.” 

Mr. Fascetx. In other words, it wouid be better in the public in- 
terest, as I understand your testimony, that rather than leaving this 
thing to the reasonable judgment of each agency or department or 
commission or otherwise—permitting them to adopt a theory of in- 
herent powers perhaps flowing out of some law and raising many 
legal questions as well as the constitutional questions—it would be 
better to specifically state that which should be withheld ? 

Mr. Metoy. Well, I think that is always a problem when you try 
to legislate everything to come and be specific and yet shape a man’s 
judgment at a given point. I think you are touching upon a very 
basic problem each time you write a piece of legislation. I do not know 
whether you could write it specifically in this field, and not leave some 
area for judgment. 

Mr. Youne. I do not think that you should. I think you should 
leave room for a flexibility in management operations. Some of 
our difficulties even in the civil service business of the past has 
arisen from certain restrictive laws which in my opinion have at- 
tempted to legislate management rather than leaving it within the 
hands of the executive branch within appropriate limits. 

Mr. Fasceti. Of course, Mr. Young, that raises a problem which is 
tied into this point because it is said that the executive power shall 
be vested in the President of the United States. Nothing is said about 
an executive branch or agency or commission chairman or depart- 
ment head, or otherwise. It raises a legal problem, does it not, Mr. 
Meloy, as to whether or not the powers vested in an individual can be 
delegated inherently ? 

Mr. Me toy. I do not think that would be the concept today. I think 
whatever powers there are within the President, unless exclusively 
given to him, can be delegated. 

Mr. Fascetu. Do you think they can be delegated to a Commission 
Chairman whose Commission was created by the Congress ¢ 

Mr. Metoy. By the President; yes, unless you prohibit him from it. 

Mr. Fascetz. [ have one more question, Mr. Chairman, and then I 
am through. Mr. Young, we have seen now, on this particular point 
about the Postmaster eligibles, that anybody can get the information 
from Congress. Does that not make the operation of the rule rather 
ridiculous ? 
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Mr. Youne. I do not know whether the Congress gives it out or not. 

Mr. Fascetx. The fact is that they can. So, what good is the rule, 
and why do we not do away with it? Tha 

Mr. Youne. We are just governing our own internal commission 
operation at the request of the Postmaster General. The Postmaster 
General can give out that information and you can give it out as a 
Congressman. 

Mr. Fascriu. But, you are not going to give it out? 

Mr. Youne. We feel we will honor the request of the Postmaster 
General in this instance; that it is a resonable judgment and if we 
could get the Postmaster’s appointments under the Civil Service 
Procedure, we would not even get out the list of applicants. . 

Mr. Fasceu. I know, but does not this statement now put you in a 
very unreasonable position ¢ 

Mr. Youne. Probably. I am very often in an unreasonable posi- 
tion. I find it varies. 

Mr. Fascety. But, at any rate, you are going to uphold the request 
of the Postmaster General 

Mr. Youne. Again, the basic problem here is the method of appoint- 
ment; the fact that you are dealing with something that is not purely 
political and with something which is not purely civil service. Until 
that can be changed, the Civil Service Commission and the Chairman 
of the Commission are caught in the middle. 

Mr. Fasceux. I think you have made the point perfectly clear, and 
[ can appreciate your problem. 

That is all, Mr. Chairman. 

Mr. Moss. Mr. Scher ¢ 

Mr. Scurr. Mr. Meloy, as I understand it, if I understood you 
correctly, you stated that public information matters are discretionary 
as to whether to release or not to release, depending upon the good 
judgment of the agency or the Commission ? 

Mr. Metoy. That is right. I think quite frequently there is a 
specific case, or a specific problem connected with one item of the day- 
to-day work, but the decision must be made by someone whether to 
release or not to release; yes. 

Mr. Scuer. Is there any public information statute on the statute 
books today ? 

Mr. Metoy. There is none to my knowledge. 

Mr. Scuer. May I read you section 1002, subsection C, which falls 
under the Administrative Procedures Act: | 

cxcept to the extent that it is involved; (1) any function of the United States 
requiring accuracy in the public interest; or (2) any matter relating solely to 
the internal management of an agency (c) save as otherwise required by statute, 
matters of official record then in accordance with published rule be made avail- 
able to persons properly and directly concerned, except information held confi- 
dential for good cause found. 

Has your Commission made a study of that? 

Mr. Meroy. Iam familiar with the Administrative Procedures Act, 
but | think you are quoting from a specific act which sets up a system 
of adjudication under the Administrative Procedures Act, and you 
are pointing to the question of probably the exposure of testimony 
before the Commissioner under the Administrative Procedures Act in 
an administrative proceeding of some type where certain information 
can be withheld in that proceeding. I do not think that has any 
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application at all to the general problem we are studying here, because 
I think the point that you are making is in a specific act—the Adminis- 
trative Procedures Act—which prowides for administrative hearings 
to certain agencies. We are talking about the type of evidence that 
may be presented to that hearing Soemiesicann 

I do not think that is a question before you here which is what the 
public entitled to as against the agencies’ rights to withhold. 

Mr. Scuer. I wonder whether you are familiar with the legislative 
history of that particular provision ? 

Mr. Metoy. No;I am not. I have never had the occasion to study 
the particular provision, but I can well assure you I have had a lot 
to do with the Administrative Procedures Act because the hearing 
examiners fall under the Civil Service Commission. 

Mr. Youna. And, we report to the Congress on it. 

Mr. Scuer. The Attorney General’s Manual on the Administrative 
Procedures Act says: 

The term “official record” is difficult of definition. In general, it may be 
stated that matters of official record are included; (a) applications, registra- 
tions, petitions, reports, and returns filed by members of the public with the 
agency pursuant to statute or agency rules; (b) all documents embodying agency 
action such as orders, rules and licenses. 

Mr. Young. That is right. 

Mr. Scuer. I suggest that your interpretation was not so broad 
as that language, particularly under section (b). 

Mr. Mewoy. I think you are talking here about an entirely different 
thing. You are talking about a semi-court. We could talk about 
the rules of the court in the Federal district courts or the United 
States Supreme Court. You are talking about here a judicial system 
which has been laid down by Congress. 

Mr. Scuer. This does not apply to a straight executive activity ? 

Mr. Meroy. No; I do not think it has anything whatsoever to do 
with the subject before you here, which is the question of releasing 
of information by an agency to the general public. You are talking 
about a specific thing which is a procedure—— 

Mr. Scuer. Are you familiar with section A of the act, 1001-—A, 
which defines an agency? It does not define an agency as a quasi- 
judicial body. It defines any agency of the Government under the 
executive branch—with certain exceptions like the military and so 
forth. Why do you define or confine it only to judicial and quasi- 
judicial actions? 

Mr. Metoy. Because under the Administrative Procedures Act 
there are various agencies involved and those are agencies which make 
decisions on arecord. There are only about 20 or 25 agencies that fall 
within the Administrative Procedures Act. 

Mr. Scuer. Then, you are not involved with the Administrative 
Procedures Act? 

Mr. Metoy. Not in this question at all. 

Mr. Scuer. Why do you cite it in your questionnaire as one of the 
grounds for authority for withholding news? 

Mr. Metoy. Well, [ would have to look and see just what it was. 

Mr. Souer. Well, it says so under question 2 of the committee ques- 
tionnaire. 

Mr. Fascaiy. Where are you referring to now? 

Mr. Moss. Page 83 in the middle of the page. 
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Mr. Meror. Well, I think the reason that was cited was that we are 
one of the agencies that fall within the Administrative Procedures 
Act and section 12 of the Hatch Act provides for a hearing on the 
record. Therefore, all hearings that we have involving ‘State em- 
ployees must be held under the Administrative Procedures Act and 
that is one of the provisions that provide us with a remedy of with- 
holding certain information. 

Mr. Somer: Are you limiting this to veterans’ appeals, political ac- 
tion hearings, and so forth ? 

Mr. Mexoy. No, sir, I am limiting it only to State employees who 
are employed in an activity financed by the Federal Government, and 
under the Hatch Act. 

Mr. Scuer. And, that is all? 

Mr. Menor. That is all. 

Mr. Fascett. That is the type of hearing upon which a record is 
made, and sent to the Commission, and under the Administratve Pro- 
cedures Act you have to act on that record? 

Mr. Youna. That is right. 

Mr. Moss. Again, you would not be under the Administrative Pro- 
cedures Act on the hearing you must grant a veteran? 

Mr. Youne. No, sir. That is under the Veterans’ Preference Act, 
section 14, 

Mr. Moss. Nor, under the hearings that you would grant on the 
charge of politics on the part of a Federal employee rather than a 
State employee paid from Federal funds? 

Mr. Metoy. That is right. 

Federal employees do not come under the Hatch Act—that is, under 
section 12; that does not come under the Administrative Procedures 
Act. 

Mr. Fascetu. In other words, the application of the particular sec- 
tion which was cited by the counsel, section 1001, is limited in your 
opinion, The right to withhold under that particular law is limited to 
the type case involving only a State employee paid with Federal 
funds? 

Mr. Metoy. That is right. 

Mr. Scorer. You are basing your opinion on certain Attorney Gen- 
erals’ opinions, are you not, along this line? 

Mr. Mevoy. No; I don’t think so; not Attorney Generals’ opinions. 
I am basing it upon the law—section 12 of the Hatch Act, and Ad- 
ministrative Procedures Act. 

Mr. Scuer. That is all I have, Mr. Chairman. 

Mr. Moss We will go along now to the next instance. 

Mr. Scuer. May we return to you, Mr. Young? 

Mr. Youne. This is one of the times I am glad I am not a lawyer. 

Mr. Scuer. Another problem which has been raised with the com- 
mittee is the question of why the Civil Service Commission refuses 
to divulge the names and salaries of its employees. 

Will you please state your policy in regard to that, please? 

Mr. Youna. I do not know as there has ever been a refusal of that 
kind, Mr. Counsel. 

Mr. Metoy. I have no knowledge of it. 

Mr. Youna. The names and salaries of Commission employees are 
public information. There has not been any secrecy about it. Cer- 
tainly, everybody knows what grade everyone is in, anyway, and as 











106 INFORMATION FROM FEDEBAL DEPARTMENTS AND AGENCIES 


you know, the names and salaries of all Government employees in 
administrative positions are published in the Register, some 30,000 
of them, which unfortunately, the Commission has the responsibility 
for assembling that information at considerable cost to the taxpayers. 
T think the only difficulty in terms of publishing names and salaries, 
if anybody is interested in it, is just a question of cost and feasibility 
and the time that is involved. 

I mean we could do it in the Commission if we had the money 
and the personnel. If you are going to do it for 1 million people 
in the Defense Department, that is another question. By the time 
you get it together, it is going to be out of date, anyway, with the 
present hiring rate in the Federal Government with 26,000 or 27,000 
new hirings a month. It would certainly take more than a month 
to compile a list of the names and salaries and I do not know what 
good it does when you get it. 

Mr. Fascett. We are just curious. 

Mr. Youna. They are historical documents. 

Mr. Youna. The same thing is true, of course, of this Register in- 
volving some 30,000 people. A large part of it must be out of date 
by the time we get it published. Our cut-off day is in May, and we 
publish the thing in December. It still makes a lot of difference in the 
time factor. 

Mr. Scuer. Your policy is enunciated in B 3.0901, and 3.0902, list 
of personnel to be furnished to Members of Congress upon request. 
They will not be furnished to educational institutions, and you have 
good reason for that because of solicitations; is that right? 

Mr. Youna. Yes. You do not want to go around, it seems to me, 
making out lists of all employees to get on sucker lists or bill collectors’ 
lists or some other list, I do not think. 

Mr. Scuer. It is the Commission’s function to decline to furnish 
lists of personnel to other organizations unless some specific benefit 
is to be derived by the employees ? 

Mr.Youne. Yes; that is what it says. 

Mr. Scuer. Could you define the specific benefit to be derived by 
the employees, or do you have some illustrative instances ? 

Mr. Youna. I do not have any, offhand. Does anybody else have 
any? It is mostly a disadvantage rather than a benefit, I would 
think. 

Mr. Scuenr. Is the specific benefit to the employee paramount to the 
specific benefit to the public? 

Mr. Younea. If your question is: “Would we give out the list to 
the public”, my answer is “Yes,” if there is some good reason for it. 

r. Fasceti. Suppose there were not any good reason. 

Mr. Youna. As I said, we do not go around indiscriminately pub- 
lishing lists of employees. I think, again, it is a question of reason- 
ableness and what use is going to be made of it, and by whom. 

Mr. Fasceti. Suppose I am Joe Blow, from Kokomo, and I have a 
thousand dollars, and I come to you and I want to find out everybody’s 
name and the salary they are making in such and such an agency. 
Will you let me have it, or will you not ? 

Mr. Youne. Sure. We will get the information if you pay for it, 
and do the work. 

Mr. Fasceiu. Is that a change in the stated policy up until the 
present time ? 
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Mr. Youne. I do not think so; I think that has always been the 
policy. ee 

Mr. Fascett. I thought you had a restriction on the issuance of such 
a list, depending upon the purpose to which I, as an individual, was 
going to put it. 

Mr. Youne. Oh, yes, but knowing you, we would be very glad 
to do it. 

Mr. Fascetxi. Yes, but it is not me. I am Joe Blow. I have 
changed my name. 

Mr. Youne. Well, I think we would certainly want to know and 
have some idea what you were going to do with it, who you were, and 
what purpose you were going to make of it. 

Mr. Fasceti. You mean if I came to you and said, “I am mad at 
everybody on that list; I am going to start at the top and shoot them 
all,” you would not let me have the list? 

Mr. Youna. Well, I think I might be interested in a little more 
justification than that. 

Mr. Moss. Let us take another example. Suppose I am interested 
in the employees of the Civil Service Commission in a given regional 
office and my only interest is one of curiosity. Would I have access 
to it if I were willing to pay for whatever it costs to compile? 

Mr. Youne. Upon request from a Member of Congress, we would 
even do the work. 

Mr. Moss. No, Mr. Young, we are not interested now in the Mem- 
bers of Congress. We are interested in the public’s right to infor- 
mation. 

Mr. Youna. You are speaking of a member of the public as an indi- 
vidual. I am sorry. 

Mr. Moss. I am speaking as a private individual. You would not 
give it to me if, in your judgment, my request were based solely on 
curiosity, would you? You would or would not give it to me? 

Mr. Young. I think it ought to be a reasonable request and depend- 
ing upon how complicated the situation was. There is a very real 
question of personnel and money involved in compiling such a list. 

Mr. Moss. Suppose it is my opinion that the salaries are too high or 
too low, and I want to know how much the employees are making, and 
who is making what. 

Mr. Young. Well, you would start out with the official register of 
the 30,000 people in administrative positions. 

Mr. Moss. I am talking about a regional office, and I want to know 
everyone working there, whether they are administrative, clerical, or 
what they are. I just want to know. Maybe we had a salary discus- 
sion this year, and I am trying to make up my mind as to whether my 
Congressman was right in going along for an increase. I just want 
to know. I want to inform myself in that regard. Do I have that 
right ? 

Mr. Youna. Well, if he is checking up on his Congressman, I should 
think that would be a reasonable request. 

Mr. Moss. Maybe, he just wants to satisfy himself as to the adequacy 
of salaries. 

Mr. Youne. Yes. Well, if you have read the papers for the last 2 
years, I think anything of that sort is bonafide information, and if he 
is going to put up the time for personnel and money to assemble the 
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information, we would make available the information to him. We 
have no reason to withhold the names and salaries of Government 
employees for any reasonable or bonafide purpose. 

Mr. Fascetz. Mr. Chairman, may I inquire right there because that 
intrigues me—that last statement ? 

Mr. Moss. Surely. 

Mr. Fascett. Why do you qualify the statement and say “to any 
reason,” or whatever other word you used there ? 

Mr. Youne. Because if I think it is just a question that you have got 
to put a brake on it somewhere as a matter of reasonableness. 

If everybody is going to come in the front door of the Civil Service 
Commission and ask the Commission to compile such a list, or a list 
for the Defense Department, for example, it can run into a terribly 
expensive and time-consuming operation, and that is not what the 
people are getting paid for. If they want to furnish the personnel 
and the money to do it, and it can be worked in and provided it does 
not interrupt the public business, certainly it is information which they 
could well have, as far as I am concerned. 

Mr. Fascei. Mr. Young, are you not presupposing something that 
has never happened ? 

Mr. Youn. [hopeit doesnot. You mean this kind of information ? 

Mr. Fascert. Are you talking about the fact you would have so 
many people clamoring for these lists that you could not get your work 
done? Does that happen? 

Mr. Youne. It has not yet, and we certainly hope it does not. 

Mr. Moss. The cost of the compilation would tend to reduce mate- 
rially the number of requests ; would it not ? 

Mr. Young. I would think so. If one wanted such a compilation 
for the Defense Department, it would. 

Mr. Moss. I think the point here is whether it is a right that you 
would recognize for any person to have the information if he is will- 
ing to bear the cost of the compilation. Is such information freely 
and without restriction available to the public, or do you feel that you 
have the right and the responsibility to withhold it when, in your 
judgment, you should? 

The right belongs to the individual, whether he be a taxpayer, 
newspaperman, or whomever he might be. Is there a barrier of ad- 
ministrative judgment which says, “Convince me and you may have it 
but you fail to convince me I assert that my judgment is superior to 
yours” ? 

Mr. Youna. I think you have to be reasonable about these things. 
If the manufacturer of a sucker list comes along and says he wants 
to put everybody on the civil service rolls on the sucker line and wants 
the names, addresses, and salaries of employes so that they can charge 
the higher bracket people a higher price for the same thing that they 
would charge those in the lower brackets, I would not regard that as 
a justifiable request. I do not think it is fair to the employees. 

We give out names, addresses, telephone numbers, and we distribute 
telephone books, to anybody who wants them, and certainly as far 
as Members of Congress are concerned, we not only give them out 
but do the work, even though it pinches our budget; but this matter of 
indiscriminate requests for informaion, I think in the interest of good 
management in the agency you may have to draw the line somewhere 
on some of these crackpot requests that you might receive. 
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Mr. Moss. First, assuming that any of the people making the re- 
quest are willing to bear the cost. 

Mr. Youne. Willing to bear the cost ? 

Mr. Moss. Yes. 

Mr. Youne. All right. 

Mr. Moss. That is an assumption I think you must make, or it 
would not be reasonable. To say the Government must spend thou- 
sands of dollars to furnish the information, I do not think would be 
reasonable. But if they will pay for it, is it something they can get 
or is it something around which you can erect a barrier and say, 
“Only under certain conditions can you get it”? Do you feel you 
should have that barrier ? 

Mr. Youne. Again, I think you have to exercise a reasonable 
amount of judgment as to what the person wants the information for. 
I think you have certain responsibilities and obligations to your 
employees. 

Mr. Moss. Is that not one of the rights they have? 

Mr. Youne. They can go to the telephone book. 

Mr. Moss. But supposing in a community—I think you have a 
specific prohibition on schools? 

Mr. Youne. A prohibition on schools? 

Mr. Moss. Yes; getting this information. But supposing there is 
a school that has a worthwhile program of training to aid the workers 
in the Civil Service Commission, and they want to mail just to civil 
service employees? Would that be an interest in your judgment 
which was proper, or would you still apply the rule? I realize there 
are many schools making a racket out of the civil service, but again 
there is the right, and I think that is what we are concerned about. 

Mr. Macy. if it were a training program we felt would be of benefit 
to our employees, we would make that information available through 
our regular channels. 

Mr. Youna. In fact, we hope to get authority for that in the next 
session of Congress. 

Mr. Moss. But you feel you have the right to interpose your judg- 
ment against the citizen’s right to the information ? 

Mr. Macy. I think it should be up to the management to decide if 
it is in the public interest and in the interest of management and of 
the employees. 

Mr. Moss. You are substituting the interest of the employees for 
the broader public interest? Certainly an organization, whether it 
be a department store or whatever it may be, has some bearing on 
public interest. 

Mr. Macy. The employees are also a part of the public. They are 
a large segment of the public as far as the management is concerned, 
and certainly we have some obligation to them. 

Mr. Moss. I recognize that certainly each one of us would like to 
have some method whereby we would not get on sucker list. 

Mr. Youna. I got a post card from one of these organizations the 
other day which I carefully sent back, but did not get anything else. 

Mr. Moss. No matter what we do, there will be lists and the em- 
ployees will be exposed to high pressure salesmanship. 

Mr. Macy. This is largely academic. I cannot recall in 214 years a 
single case where we have been forced to arrive at a judgment of this 
nature, 
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Mr. Moss. In mid-1952 the San Francisco Call-Bulletin made a re- 
quest for a list of employees in the San Francisco Bay area. I did 
not agree with the purpose for which they wanted the list, but should 
I interpose my judgment between their desire and their right? I did 
not agree with their purpose, but they wanted it. It was denied to 
them by one agency 

Mr. Macy. And given to them by another. 

Mr. Moss. Some employees prefer not having their neighbors and 
friends know their eae My salary is certainly known to my 
constituents. I think it was given considerable publicity at the time 
we took action to increase it. I know the salaries of State and local 
government employees have been published. But in the case of the 
request from the San Francisco Call-Bulletin, former Governor Ellis 
Arnall, who was Director of the Office of Price Stabilization, in fur- 
nishing the information, said: 





We in the Federal service are necessarily in “goldfish bowls.” We are subject 
to constant scrutiny on the part of the public and the taxpayers, and I am sure 
that all of us who accept Federal service realize when we do so that our names, 
records, salaries, ete., are matters of record. 

But the Civil Service Commission held otherwise. The question 
was raised to Mr. Young, in an interview, as to whether that policy 
had been changed. Mr. Young said it was his feeling there was a 
right to impose some barrier under certain conditions. 

I think it is rather basic to this whole problem of information. 
Maybe in a particular instance I might not agree that it is desirable 
to make the records available, but as a matter of right can I raise that 
barrier? I do not think I should, nor do I think the Government 
should in any agency. 

Mr. Scuer. Do you consider the request of a reporter a legitimate 
request within the entire scope of access to such information ! 

Mr. Youna. A legitimate reporter making a legitimate request for 
the names, addresses, and salaries of Civil Service Commission 
employees ? 

Mr. Scuer. Right. 

Mr. Youne. Again I would be very curious to know what use he 

vas going to make of it. 

Mr. Scurr. Then you would set a limitation of your own judg- 
ment to the right of the reporter to know the names and salaries of 
the employees ¢ 

Mr. Young. I am talking about wanting to know what the reason 
is, what use he would make of it, and would I be hurting the em- 
ployees in any way by giving out that information, and who will 
compile and pay for it. 

Mr. Scurr. Let us say he wants a list of employees of a certain 
small office in order to show the supervisory personnel is too great 
and that the operation of that. office is inefficient. Would you con- 
sider that a reasonable request ? 

Mr. Youna. I think you would have a hard time proving inefficiency 
by names, addresses, and salaries. 

Mr. Scurr. You might prove it by showing too many supervisory 
employees in relation to the total number of employees. 

Mr. Moss. Say he wants it to show as a matter of policy that you 
are overstaffed. You do not agree with him at all. Is he going to 
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have to convince you that you are overstaffed in order to get the 
information ? 

Mr. Youna. I think we would give him the information, sure, in 
that kind of case. That is in line with the excerpts I read earlier from 
our directive to regional offices. You cannot withhold information 
to cover up your own operations, certainly not. 

Mr. Moss. Let us modify that and say he was going to say too many 
people are engaged in handling the whole business of civil service; 
let us say he was advocating throwing the whole thing back into 
politics and he wants to show the public how many people are 
employed. 

Mr. Youne. This is not in relation to our postmaster discussion 
earlier ? 

Mr. Moss. No. 

Mr. Younea. Sure, he would get the information. 

Mr. Moss. What limitation would you impose on that reporter as 
to whether he and his paper could have the names, addresses, and 
salaries of the employees ? 

Mr. Young. I think it is largely a matter of administrative feasi- 
bility of compiling the information, the cost and interference with 
daily routine, and so forth, because you would still be bothered and 
have some administrative costs and charges. 

Mr. Moss. I recognize that and recognize that as a valid point. 
You cannot disrupt an office; but you would not impose your judg- 
ment on that ? 

Mr. Youne. No, because I think that would be a perfectly legiti- 
mate request. 

Mr. Scuer. Would you say any request of a reporter taking a policy 
position is a legitimate request / 

Mr. Youne. I qualified my earlier statement by saying a legitimate 
reporter. 

Mr. Moss. What is a legitimate reporter ? 

Mr. Youna. Perhaps that question ought to be addressed to them 
instead of to me. 

Mr. Moss. You said “legitimate reporter.” 

Mr. Youne. There are various people, I have found in the course 
of my life, who style themselves as reporters whom we would not 
classify as reporters. That is just my individual opinion or judgment 
of that particular reporter who is now working for a newspaper 
or perhaps working on his own. 

Mr. Moss. Maybe he is doing a research job for an article. 

Mr. Youne. He might be. Maybe he is writing a Ph. D. thesis. 

Mr. Moss. When you say “legitimate,” from your view as an official 
of the Government I just wanted to track that down. 

Mr. Youna. May I change the term from “legitimate” to “respon- 
sible” ? 

Mr. Moss. Even there I would like to ask if it is your position you 
have the right to impose a barrier. I know some I regard as irre- 
sponsible and some I regard as highly responsible. 

Mr. Youna. I would not know. 

Mr. Moss. But they have the right to disagree with me. 

Do I have the right to inject my disagreement as a barrier to their 
rights ? 
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Mr. Youne. You are reading more into my remarks than I said, 
which is that in accepting requests and helping people get the infor- 
mation they want, usually you want to deal with a person who is a 
responsible person. If someone comes in whom we recognize as a 
mental case, should we disrupt the work of the Commission for 3 
weeks to help him get information he will throw in the trash basket 
when he gets it? That is what I meant. 

Mr. Moss. I think perhaps we might recess now. 

Mr. Fascett. May I ask one question first ? 

As I understand, on the question of giving out the names and 
addresses and salaries of employees, whether of the Civil Service 
Commission or of some other agency or department, if the individual 
will pay the cost and it does not upset the department, and if the 
purpose for which the individual makes the request is reasonable, 
then you would have no hesitancy in issuing the list? Is that correct? 

Mr. Youne. Yes; I regard the names and salaries of employees 
as public information. 

Mr. Fascexxi. Is my statement of the Commission’s position cor- 
rect ? 

Mr. Youne. As to how much authority we have of giving out names 
and addresses of employees of other departments, I am not sure. 

Mr. Fascetx. I am speaking of the Civil Service Commission only. 
I am just trying to understand what your position is. 

Mr. Youne. I am just talking about the Civil Service Commission. 

Mr. Fascetx. All right, let us talk about them. Do I understand 
your position to be that you will divulge the names and addresses 
and salaries of employees of the Civil Service Commission on the 
request of any responsible individual as long as the purpose to which 
the information shall be put is reasonable? Is that your position? 

Mr. Younc. That is a much clearer statement than I made and 
represents my thinking. 

Mr. Fascetu. The qualifying part of it—which is providing that 
the purpose to which it shall be put is reasonable—is that. qualifica- 
tion an operating instruction, a rule, a regulation, or what is it? 

Mr. Younc. No. We have never had any request. We have not 
had any need for a policy determination on this any specific in- 
stance. 

Mr. Fasce.u. It is your position now, is it not, that you will with- 
hold the information unless the purpose is reasonable? That is your 
position now ¢ 

Mr. Youna. Yes. You just expressed my position. 

Mr. Fascetz. All I am asking you: Is there an operating instruc- 
tion, a rule, or a regulation which says you will issue the information 
provided the purpose for which the request is made is reasonable? 

Mr. Youne. As far as I know it was never written down anywhere 
except in response to your question. 

Mr. Fascexu. In other words, it is the unwritten policy of your 
Commission ? 

Mr. Youna. Yes. Maybe the studies of the committee will change 
our minds. (See exhibit 5, p. 404, and exhibit 6, p. 404.) 

Mr. Fascett. Is there any legal authority by which you can adopt 
this unwritten policy ? 
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Mr. Youne. If we had a specific request of this kind and were 
going to make an actual decision, I think we would probably examine 
that very carefully. It is an academic question. 

Mr. Fasceiu. As I understand, you are not sure you have the legal 
authority to do what you say you would do if you had such a request? 

Mr. Youne. I do not know. Mr. Meloy may wish to comment on 
that. 

Mr. Menor. In my offhand opinion it would be legal on the basis 
the Congressman has stated. I do not think the courts would force 
the agency to go beyond something that was reasonable. If you 
could show the courts that your denial of the request was reasonable, 
I think the courts would stand behind your decision. If it was an 
unreasonable decision, I think the courts would force you to give it 
to them. 

Mr. Fascetxi. Would it be necessary for the Commission, at a regu- 
lar or special meeting, to adopt that as one of the minutes on the 
specific request ? 

Mr. Mrxoy. That would be the way they would probably work. 

Mr. Fascett. Assuming the court was going to test the reasonable- 
ness or unreasonableness of a request, would it be necessary from a 
legal standpoint to adopt it as an instruction ¢ 

Mr. Metoy. No. It could be done by minutes, an action by the 
Commission on a request. 

Mr. Dawson. Have you had such a request where the person who 
made the request offered to pay the expense ? 

Mr. Youne. Not as far as I know. I have not been able to find 
anyone in the Commission who knows of such a request. 

Mr. Dawson. Part of your qualification was that they would bear 
the expense. I wondered if there was a request where the person did 
offer and did pay the cost ? 

Mr. Youna. Not that I know of. 

Mr. Moss. We will recess until 1: 45. 

(Thereupon, at 12:20 p. m., the subcommittee recessed until 1:45 
p.m. of the same day. ) 


AFTERNOON SESSION 


The subcommittee reconvened at 1:45 p. m., the Honorable John 
E. Moss (chairman) presiding. 

Mr. Moss. The committee will be in order. 

Mr. Scher, will you resume your inquiry ¢ 

Mr. Scuer. Another problem raised is whether or not supervisory 
employees of the Civil Service Commission have been instructed 
verbally not to comment to the public. The question raised is, What 
latitude is there for the dissemination of information in the Civil 
Service Commission ? 

Mr. Youne. Well, I think that was pretty well explained in my 
opening statement and the quotations I read from our instructions. 

ertainly there are no rules or internal operating policy or directives 
which in any way restrict our employees from talking to representa- 
tives of the press or the public. I was a little startled when I first 
heard about that question, because it seemed so far from anything we 
have ever done. 
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Mr. Scuer. The replies to the questionnaire indicate that the Chief 
Information Officer is the person through whom all contacts with the 
public and the press ought to be channeled. Is that a correct 
assumption ? 

Mr. Youna. Yes. I think I read a specific quotation on that par- 
ticular point earlier this morning, pointing out how the Public Infor- 
mation Office is the coordinating point, but in no way does it take the 
place of or divert queries which might go to subject matter experts. 

Mr. Scuer. Can a reporter go directly to a supervisory person and 
get information without going through the Public Information Office ? 

Mr. Young. Sure. 

Mr. Scuer. There is a provision in your manual which is B3.12.02. 
It is entitled “Release of Official Information” and reads: 


All information and materials relating to the Commission’s work are the 
property of the Government and may be used only in the performance of official 
Government work. Commission employees may not use or discuss this infor- 
mation except as required in the conduct of official business nor disclose it 
except as authorized. 


Do you consider information the property of the United States 
Government # 

Mr. Youne. Well, it is certainly not the property of the individual. 

Mr. Scuer. Then am I to assume that it is the property of the United 
States Government ? 

Mr. Youne. Well, if it is information about official business of the 
United States Government I expect it is more the property of the 
Government that anyone else. It would not be mine or yours. 

Mr. Scuer. By information we mean that which is in a person’s head 
as well as the physical nature of a piece of paper or a record. Is 
that correct ? 

Mr. Youna. You are talking about information in his head which 
has to do with his official duties and responsibilities? Sure. I would 
not want him to use that for his own personal benefit. 

Mr. Scuer. You are aware of the fact that there are punitive stat- 
utes against the misuse of property of the United States, are you not ? 

Mr. Youne. Yes. 

Mr. Scuer. So that if a person uses this information, which is 
property, not according to what you consider to be the rules and regu- 
lations and standards established, that person could be prosecuted 
under Federal law ? 

Mr. Youne. I am not a lawyer, as you know. I would like to see 
if Mr. Meloy has any comment on that. We have our own internal 
instructions against employees using official information for their 
personal benefit. 

Mr. Mr voy. I do not think any criminal statute that refers to misuse 
of property of the United States Government would include informa- 
tion in a man’s head. 

Mr. Scuer. But information has been defined as property. 

Mr. Meroy. That does not mean property in the sense you would 
use it in a criminal statute. 

Mr. Youna. I know of no instance where an employee has misunder- 
stood it. 

Mr. Scurr. If I were an employee of the Civil Service Commission I 
would be laboring under the perpetual threat of the vagueness of the 
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Chief use of the word property to the extent I would be afraid to divulge any 
‘h the ~ information. 
orrect 7 Mr. Young. I do not think any of our employees have had nervous 
@ breakdowns because of the use of the word property in the internal 
[| par- = instructions. 
nfor- Mr. Moss. Is an internal instruction a rule or regulation ? 
ce the Mr. Youna. We went through that this morning. It is not a regu- 
perts. lation. This book represents our operating instructions, internal 
hand | instructions. 
lice? Mr. Moss. I feel that another section of that book of operating 
» instructions relating to the press makes a most laudable statement, 
but this seems to conflict. It says the individual employee, if he dis- 
© cusses information with anyone unless specifically authorized to do 
re the © § so, is violating this instruction. Under a further section, B3.24.03, 
ficial > Ithink, the penalty for violation can be dismissal. 
et Mr. Youne. I do not see any conflict there. I think our position 
and policy internally is clear and well understood by our employees. 
Mr. Moss. Say I am working at the Civil Service Commission and 
maybe I feel I am an official. Who defines who is an official ? 
ia Mr. Mevoy. That is a very difficult question to answer. 
dual. tae ae 
nited Mr. Moss. That is difficult ? aT Alte, 
Mr. Mevoy. Yes. When you try to make a distinction between an 
1 On employee and an official you are getting into a very knotty problem. 
rere The courts have not settled that question. 
Mr. Moss. Section B3.12.02 says, not to say anything to anyone. I 
i ® assume a literal application of that means I cannot talk to anyone 
wa ) about my job. : 
Mr. Mevoy. No. I think you are over-interpreting that. 


12.02. 


states 


which Mr. Youne. Except as authorized. 
vould Mr. Moss (reading) : 


All information and materials relating to the Commission’s work are the prop- 
stat- » erty of the Government and may be used only in the performance of official 
not ? Government work. 
Mr. Youna. Are you advocating that he should use Government 
ch is > information for his own personal benefit ? 
regu- Mr. Moss. I think if I worked for the Government I may be inter- 
cuted } ested in classification standards, and I may like to discuss that with 
® people who do not work for the Government; they may work for a 
‘Oo see ® county or State, or maybe a representative of the press is interested 
ernal in discussing the problem. I think this regulation is in conflict: be- 
their ® cause it says Commission employees may not use or discuss this infor- 
® mation except as required in the conduct of official business nor disclose 
Lisuse ™ it except as authorized. It is a very stringent limitation upon my 
yrma- © ability, if not my right, to speak or to discuss information. 

Mr. Young. I do not think it has been interpreted that way or used 
that way in the Commission. I think you are taking a more technical 
vould » and narrower point of view than our employees. 


Mr. Moss. The thing I am trying to determine is the attitude in 
nder- ® government; to determine whether by regulation we tend to place 
= people in Government service in straitjackets so that they have a 
sion I » reluctance to say anything. why 
f the i Mr. Youna. I do not think you find any such attitude in the Civil 


Service Commission. I tried to make that clear this morning. 
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Mr. Moss. I compliment you for what you said this morning. I 
merely say does there not seem to be a conflict between that position 
and the probable restraining influence of this B3.12.02 in the internal 
rules of the Commission ? 

Mr. Young. I do not think it has that effect in the Commission. I 
can see where possibly that kind of language in a very large agency 
being interpreted far down the line might create that sort of attitude, 
but in an agency as small as the Commission these interpretations 
and the various attitudes of the Commission in regard to the problems 
are pretty well understood. 

r. Moss. How many employees do you have in the Commission ? 

Mr. Youne. 3,900. 

Mr. Moss. Throughout tlie entire Commission ? 

Mr. Young. Throughout the United States. 

Mr. Moss. Throughout the United States ? 

Mr. Youne. Yes. 

Mr. Moss. Is there a close enough liaison so that this could not be 
misunderstood ? 

Mr. Youna. I think so. Eighteen hundred of the employees are in 
Washington and about half of our people are engaged in investigations. 

Mr. Moss. You are the leaders in personnel policy in Government. 
To the extent you adopt the regulations or rules, do they become a 
pattern, perhaps, for other agencies looking to you for leadership in 
personnel matters? 

Mr. Youne. I would hope we are setting a constructive example. 
Weare doing everything we can to do so. 

Mr. Moss. In connection with the policy statement, I wonder if this, 
appearing in the regulations concerning the conduct of employees in 
other agencies lacking close liaison, might not tend towards a drying 
up of information ? 

Mr. Youne. No. I do not think we have the effect on some of the 
other agencies that we would like to have insome cases. I do not think 
this would have any particular bearing on other agencies. 

Mr. Moss. It could # 

Mr. Youne. It might, but I think our position as stated this morn- 
ing is far more effective in setting an example than this internal 
instruction here which, as I say, has not to my knowledge ever been 
misinterpreted in the Commission. 

Mr. Moss. The statement this morning does not say to me as an 
individual much of anything, but this does. 

Mr. Youne. The statement this morning was pretty specific, too, in 
spots. 

Mr. Moss. This is cited by a few members of the working press as 
being an example of a lessening of their ability to talk with employees 
and gain information. That is the reason it is before this committee 
to illustrate problems in connection with information. 

Mr. Youne. I do not know what the specific situations were. It 
would be difficult to tell without examining each one on its merits. 

Mr. Moss. Could not the Commission perhaps free this a little? 

Mr. Younc. We shall be glad to see if we can improve it. We are 
always openminded and looking for improvements in any of these 
things. (See exhibit 5, p. 404, and exhibit 6, p. 404.) 
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Mr. Scuer. In that area may I suggest the use of the word “prop- 
erty” is intangible whereas 18 United States Code 241 would give 
technically the right to criminally prosecute—— 

Mr. Horrman. Is not the answer to the fear expressed by the Chair- 
man, and which is shared by many of us, to be found in the fact that 
all these rules and regulations and instruction are in practice to be 
given a reasonable construction ? 

Mr. Youne. Sure. 

Mr. Horrman. I remember one time the Supreme Court used that 
term in connection with some legislation we had written. 

Mr. Young. I think all these things have to be construed on a 
reasonable and human basis. 

Mr. Horrman. I recall that in industry in many industrial plants 
the employees certainly are not at liberty to disclose methods or secrets 
of sectiastion to a competitor. Business could not exist or succeed if 
everybody connected with production or sales ran out and gave the 
press and everybody else their methods and the progress being made. 

Mr. Youne. That is correct. 

Mr. Moss. May I say I think a regulation saying you shall not dis- 
cuss examination material or results of examinations is proper. 
There is a certain type of information that should not be discussed. 
But when you say you shall not discuss any information, one danger 
you run into is that that could be used as grounds for dismissal if some- 
body wants to use it. Maybe you have the best intentions and say it 
will not happen, but it could happen and acts as a lessening of an 
employee’s right to discuss information. 

Mr. Youne. I do not agree with your interpretation. 

Mr. Moss. That isnot my interpretation. That is what it says. 

Mr. Youne. It does not say you cannot discuss anything. 

Mr. Moss. “All information.” It says Commission employees may 
not use or discuss this information. That means all of this informa- 
tion, whatever it is, “except as required in the conduct of official busi- 
ness, nor disclose it except as authorized.” 

Mr. Youne. Talking with the press would be the conduct of official 
business, in my point of view. 

Mr. Horrman. Speaking of the use of that word “all,” I want to 
refer to the constitutional amendment which says Congress shall not 
enact any legislation limiting the freedom of speech. Nevertheless, 
we do all the time. You cannot print certain obscene language, and 
soon. Again the Supreme Court held for years that a man on a 
picket line carrying a placard was indulging in free speech. They 
held that was speech, just walking up and down. Justice Frankfurter 
also said—and that was concurred in by some other members of the 
Court—not only that carrying a placard was free speech but that a 

certain amount of exuberance must be excepted. More recently in 
Virginia, in a case that went to the Supreme Court, that Court now 
says that carrying the placard is not free speech. So it seems to me 
there is no arbi rule. Even “all’ does not mean all sometimes. 

Mr. Moss. The only point I had on that, when I read something that 
says “all information,” and I don’t think I am unusually stupid, my 
interpretation is it means all information. 

Mr. Horrman. I think you are unusually intelligent. 
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Mr. Moss. As an employee it would make me think twice before I 
talked to anyone. 

Mr. Youna. I would like to refer to a quotation I read this morn- 
ing referring to the letter of May 1954 which explains our position in 
regard to the responsibility of all Commission employees with respect 
to public information. That letter made it clear that not only are 
employees free to discuss public information, they are encouraged and 
expected todoso. The direct quotation was: 

This program puts into practice the principle that “public relations is every- 
body’s business.” It contemplates that the skill, knowledge, and personal 
persuasiveness of the entire staff of the Commission will be put forward in 
the public information area. 

Mr. Fasceti. Mr. Chairman. 

Mr. Moss. Mr. Fascell. 

Mr. Fascett. Mr. Young, in the quotation from the letter of 1954, 
do you think that would be a better regulation or operating instruc- 
tion than we have in B3.12.02 dated October 2, 1950 ? 

Mr. Youne. Well, we have gradually improved on the clarity of 
our instructions, I am glad to say, in the last year or two, which, to my 
mind, did not make good sense. I think this can be improved along 
with the others that we have already improved. 

Mr. Fasceti, You are quoting from the Commission’s letter of 
1954 saying employees are free to discuss public information. Am 
I correct? Iam reading it from your statement. 

Mr. Youna. Yes, sir. 

Mr. Fasceti. I am reading also from the operating instructions 
of the Commission dated 1955, almost a year later, in which it says, 
“Commission employees may not discuss information.” Now which 
one am. I supposed to take / 

Mr. Young. What is the particular thing you are referring to? 

Mr. Fascein. I am talking of B3.12.02 in which it says, “Com- 
mission employees may not discuss this information except as re- 
quired or unless authorized.” Am I supposed to accept the letter 
of 1954 which says that employees are free to discuss, or the oper- 
ating instructions of 1955 in which it is said they may not discuss? 

Mr. Youne. I regard the May 1954 letter as the authorization. 

Mr. Fascett. You mean by that that the letter of 1954 overrides 
the operating instructions of 1955? 

Mr. Young. No, it is not a question of overriding, as far as I can 
see. 

Mr. Fasceny. I am trying to decide what the policy is and I can 
take the letter 

Mr. Youne. That would be a statement of authorization, the 1954 
ietter. The fact this carries a date on it—I do not know whether 
it is actually rewritten in 1955, or not, because anything on that 
page, if rewritten in 1955, still would carry the date on that par- 
ticular page. It probably was. 

Mr. Fascetx. In other words, that page of B3.12.02, which was 
rewritten, was rewritten in October 1955 ? 

Mr. Youna. Some of that page was at that particular date. 
Whether this particular language 

Mr. Fascexx. In other words, I have no way of knowing at this 

point which is the letter of instruction. 
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Mr. Youne. I do not think it is particularly important. 
Mr. Fascex. It is to me. 

Mr. Youne. I do not think it is particularly important as to 
which came first, because we regard the May letter as the general 
policy which sets forth instructions to employees as to how we went 
about this business of public information. There is nothing in 
this other chapter which says they should not go ahead. 

Mr. Fasceii. Then if there is a conflict between B3.12.02 and the 
letter, the letter was to prevail. Is that your statement ? 

Mr. Younc. No. I say there is no conflict. 

Mr. Fascetxz. I say, if there is a conflict, it is your testimony that 
the letter was to prevail ¢ 

Mr. Young. Yes; but there is no conflict between them, in our 
opinion. 

Mr. Fascett. We will have to determine that ourselves, as to 
whether or not there is a conflict. I read one which says that the 
employee shall be free to discuss public information; I read another 
one which says Commission employees may not discuss any infor- 
mation. 

Mr. Youne. Except as authorized. 

Mr. Fascetn. That is right. 

Mr. Scuer. What is meant by “authorized” ? 

Mr. Younc. What is meant by “authorized” ? 

Mr. Scuer. You say “except as authorized.” 

Mr. Young. Except as authorized—authorized in the sense as being 
used here would indicate to me the statement added policy directions 
or instructions to employees as to how they could deal with this kind 
of information. It is certainly set forth very clearly and specifically, 
I think, in the May letter of 1954. 

Mr. Fascetx. I understand, then, the letter of 1954 that says public 
relations is everybody’s business and all employees have a right to dis- 
cuss is an extension of the restriction that exists in the operating in- 
structions. Isthat what you are trying to tell me? 

Mr. Youne. Again, I do not see there is any conflict. 

Mr. Fasceti. Assuming there is a conflict, I am trying to read them 
together, now, if you will permit it. One says they may not discuss 
except as authorized. 

Mr. Youne. Yes; and the other one says, “ You are authorized to dis- 
cuss.” 

Mr. Fascetu. The other one says you are authorized to discuss. So 
your statement is now that as far as employees of the Civil Service 
Commission are concerned, as of November 8, 1955, they are free to dis- 
cuss anything with anybody. Is that right! 

Mr. Youna. In accordance with this letter, which is the policy posi- 
tion of the Commission. 

Mr. Fasceti. What is in that letter that is different from what I 
have just stated to you on what your policy is? 

Mr. Younea. Nothing except it is a much longer document than the 
one I quoted this morning. 

Mr. Fascetu. Let me ask you this: Is there any restriction in that 
letter ? 

Mr. Youna. I would have to stop and look at it and see. I think 
the only copy I have I turned in to the staff. 
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Mr. Fascetn. Let me ask you another question: Would you, for the 
Commission, fire any employee now in your employ who discussed any 
of the Commission’s business with any individual, whether he is author- 
ized or not? 

Mr. Youne. Well I am not at all sure what you mean by that. You 
have to develop a letter of charges and do your firing in accordance 
with the provisions of the law. 

Mr. Fascett. If one of your employees today were to discuss some- 
thing with some individual about the Commission’s business, would 
that be a violation for which he could be fired ? 

Mr. Younge. I think it would depend entirely on what it was. If 
he is releasing security information from our investigations division, 
which is over 50 percent of our operation, I would regard it as very 
serious. 

Mr. Fascetu. I have not read anything that says an employee cannot 
discuss investigative questions. It says he can discuss anything. 

Mr. Young. Allright. I do not know just what we are trying to get 
at here. 

Mr. Fascetu. I am trying to find out whether or not there is any 
restriction on an employee of the Commission to talk to anybody about 
anything the Civil Service Commission does. 

Mr. Youne. Of course there is. There would have to be. 

Mr. Fascett. Where is it ? 

Mr. Youne. And if we would look in the latter part of this chapter 
which you quote, general rules and guides on the use and release of 
official information are contained in various sections of the Organi- 
zation and Policy Manual. The following list shows where most of 
those can be found : 

Release of personnel information; Personal use of official data; 
Restrictions pertaining to information of certain types; Publications 
and other informational activities; Safeguarding classified defense in- 
formation; Furnishing information from medical certificates and re- 
lated confidential material; Disclosure of evidence and sources by in- 
vestigators; Furnishing advice and information on position classifica- 
tion and pay administration; Unoflicial disclosure of ratings pro- 
hibited ; and Release of information from Commission’s investigative 
files. 

That has to do with persons who are leaving the employ, but all 
those other sections in the manual pertain more specifically to the 
different general areas of information. 

Mr. Fascetu. I appreciate your giving me that and I am sorry if 
I did not make myself understood. That is exactly what I was trying 
to get at. That is, there are operating instructions in this book which 
specifically delimit what you say in this letter. Is that correct ? 

Mr. Youna. Sure. 

Mr. Fascetzi. And this letter has to be read in conjunction with 
B3.12.02 and in conjunction with all of the delimitations you have 
just read ? 

Mr. Youna. Absolutely. How else would you run an organization ? 

Mr. Fascetx. I did not have that understanding. It may have been 
within your knowledge, but it was not within mine. I was trying 
to get it. 

Mr. Youna. That is merely a reflection of very practical operating 
problems. 
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Mr. Fascert. And the tenor of the delimitations is certainly a lot 
different than saying that the restrictions are limited to medical 
records and material and investigation files. I am just trying to get 
at what the area of restriction is, if there is any. 

Mr. Younse. I was citing that especially in my statement as an ex- 
ample of the basic attitude of the Civil Service Commission. As a 
practical operating matter, where you get into classified areas, of 
course you are going to have restrictions on the discussion of infor- 
mation. 

Mr. Horrman. If the door is thrown wide open and every employee 
is required by order or regulation to discuss any matter about which 
any citizen may ask him, what would be the practical situation if a 
lot of people would write down to you as Chairman of the Commis- 
sion and want information about this, that, and the other all the 
time ? 

Mr. Youne. I would go back on the farm; I know that. 

Mr. Horrman. That is all. 

Mr. Moss. I think we have a question that illustrates one point I 
was trying to make. You do have limiting factors and, of course, 
when you conduct competitive examinations you could not have em- 
ployees willy-nilly giving out information about examinations. I 
think that is reasonable, to assume you must have some restrictions. 
I still believe, while it may not be the purpose, that B3.12.02 tends to 
say to the employee: “If you are at all wise, you will say nothing to 
anyone.” I think that, on top of the other restrictions which you 
must make, fully illustrates what the individual’s right or privilege is, 
however you may regard it in this instance, to discuss anything hap- 
pening in the Commission. I think it goes far beyond anything neces- 
sary to protect the information which the Commission certainly is 
charged to do. 

Mr. Young. I have testified already and I, would like again, to the 
fact that our letter of May 1954 sets forth the attitude of the present 
Civil Service Commission, rather than this particular authorization 
section which you think sets forth the attitude of the Commission. 

Mr. Scuer. Mr. Young, you pointed out those areas specifically 
where restrictions are put upon the dissemination of information, leav- 
ing quite obviously some areas in which the dissemination of the 
information is permitted. That is, you set up under some of those 
things you listed, such as personnel information, official data, and 
so forth, an area of restricted information. There is, then, another 
area which is available information. Is that correct? 

Mr. Youna. Oh, I would assume so; yes, sir. I do not know whether 
this list is inclusive, or not. 

Mr. Scuer. Does that area include the discussion of disagreements 
or criticism of any of the actions or regulations of the Civil Service 
Commission—the area that is free or open? 

Mr. Youne. Do you mean by that if a newspaper reporter came 
to an employee of the Commission and asked what he thought about 
a particular Commission regulation 





Mr. Scorer. Which was not involved in any of these restricted areas. 
_Mr. Youne. Well, it seems to me that sort of talk goes on all the 
time, 
Mr. Scuer. Well you have a regulation under B3.12.02 
Mr. Young. I think my comment still holds. 
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Mr. Scuxer. Which says disagreement with or criticism of officials, 
policies, or practices of the Civil Service Commission or other Federal! 
agencies shall not be made public. They may be brought to the execu- 
tive director’s attention for appropriate action. 

Mr. Younes. Sir, I think that is a very worthwhile provision. I 
believe dirty linen should be washed within your own office and own 
family and not in public. 

Mr. Fasce.tyt. Except that your organization is not your own family, 
is it? 

Mr. Young. I have responsibility for running the Commission. 
Should there be disagreement, criticism with respect to the policies or 
any other facts or actions within our own operation, to my mind those 
should be ironed out internally first before being given general pub- 
licity ? 

Mr. Fascety. You do not mean by that that the public should never 
get the actual picture, do you? 

Mr. Younea. No; there is no danger of our ever concealing it under 
the investigations of Congress. 

Mr. Fasce tu. If it is not to be made public, because you do not want 
to wash dirty linen, what does the public get—what you regard to be 
the picture ? 

Mr. Youne. They may not get anything; they may not have an 
interest in it or they may have an interest in it. Idonot know. But 
whatever the particular situation might be, it is up to management of 
that organization if something was sour in it to straighten it out. 
That is part of his responsibility. 

Mr. Moss. You say the public may or may not have an interest. 

Mr. Youne. That is what I said. 

Mr. Moss. How far do you think we should go in prejudging the 
public’s interest? Should we let them judge, on the basis of informa- 
tion, or should we judge whether or not they should have the infor- 
mation ? 

Mr. Young. I do not know how you would go about determining 
what does or does not have a public interest. Sometimes the press 
indicates it can, but I have also noticed on certain occasions that it 
has not been right. 

Mr. Moss. Certainly there are limits on what you regard as purely 
internal dissention that you would sit on and not let the information 
be available. 

Mr. Young. I think if you look far enough, you could find some- 
body who would be interested in almost anything. 

Mr. Moss. We are not supposed to look for it. They are supposed 
to look for the information ; we are supposed to see whether the records 
are kept and available and then they can judge whether or not they 
have an interest. r 

Mr. Youna. Well, if they ever get a chance to find out about it. 

Mr. Moss. Where it is published, of course he finds out about it. 

Mr. Youne. Sometimes it is published, sometimes it is not. There 
is an intermediate step there. 

Mr. Fascetx. There is an interesting point that I want to ask you 
about, because it is a question of judgment and reasonableness. You 
have a matter of disagreement within the Commission by an employee. 


You say that matter ought to be called, under the operating instruc- 


tions, to the attention of the department head and corrected. 
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als, Now I find out about it after it has been corrected. Where do I go 
eral to get the original story ? 
cu- Mr. Younes. Who are you in this instance, Mr. Fascell? 
Mr. Fascetx. Anybody. 
, I Mr. Youna. A Member of Congress, or what? 
wn Mr. Fasceru. No, not a Member of Congress; I am an individual. 
I can be a reporter, or I can be just a nosy "citizen. 

‘ily, Mr. Youne. If you wanted to find out what the original story was, 

; you could come around to me as Chairman of the Commission, or to 
yon. the executive director of the Commission, or the information officer. 
$s or Mr. Fascrtt. What determines whether or not you are going to 
10se give me the facts? 
ub- Mr. Youne. What determines? 

Mr. Fasce.u. Yes, sir. 
ver Mr. Youne. Oh, I think, again 

Mr. Fascerz. The purpose to which I am going to put it? 
der Mr. Youne. The reasonableness of the request, it seems to me, 

again has to be the determining factor. 
ant “Mr. Horrman. Suppose this is the situation: I have an argument 
» be with another employee in your department, the Civil Service Com- 
mission. During the course of that argument over some situation I 
an think should be corrected, I, as the English say, make a complete ass 
But of myself and then the department cleans it up and my good friend 
t of who is curious and maybe somewhat touched in the head, comes 
mit. around and wants to know what this is all about. I think if you 
were there you would say “That is all settled” and shove me off. I 
would if I was in that department—wouldn’t you? I know you 
have a right to know; but, heres and earth, what purpose would 
the it serve? Do they not have to wee-some judgment? 
na- Mr. Fasceiy. Certainly they do. I am trying to find out on what 
‘or- basis they exercise that judgment. 

Mr. Scuer. In line with that discussion, did you consider the 
ing Camp David memorandum as a guide to personnel action by the 
'eSS President about a year ago a matter wholly for internal consumption, 
t it or did you think the public had a right to that document? 

Mr. Youne. That was all it was designed for; it was a memorandum 
ely for Cabinet discussion. It contained no new policies, no new pro- 
ion grams, no new interpretations over what were already in existence. 

It did contain a reaffirmation of the position of the President in 
ne- support of the merit system. It was not designed as a press release 
or for any other purpose than as a Cabinet memorandum. 
sed Mr. Scuer. I do not get quite fully what you mean by “Cabinet 
rds memorandum.” Did you consider it a confidential document, then? 
ney Mr. Youne. Absolutely. 
Mr. Fasceti. May I ask one question there? You said this re- 
affirmed no new policy; did not interpret anything. 
it. Mr. Youne. I said it reaffirmed the position of the President in 
ere support of the merit system. It did not contain any new policy, new 
program, or new or startling interpretation of an existing program. 
you Mr. Fascetn. Will you tell me why it was necessary for the Presi- 
ou dent in a confidential document to reaffirm his support of the merit 
ee system ? 


Mr. Youne. It was not. 
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Mr. Moss. In this instance, as I recall, there had been considerable 
discussion, I will say political discussion, on both sides. Charges 
had been made—— 

Mr. Youne. In the newspapers. 

Mr. Moss. In the newspapers, on both sides, that there was a 
policy of making jobs more generally available on a partisan basis. 
As I said, we are not to judge policy; that is not our business. Cer- 
tainly there had been a lot said which tended to bear very critically, 
I think, upon the letter, the Willis letter, in the records of the Com- 
mission. Here was an opportunity to do much to clarify, in the 
pale mind, the intention of the President that politics should be 

ept to the minimum. 

t was a statement of principle to personnel, was it not? Certainly 
the release of that material would undoubtedly have contributed much 
to the clarification of any misunderstanding. Was not there an advan- 
tage that might have accrued to the Commission and the administra- 
tion had that letter been made public? 

Mr. Youna. That particular document was not designed for public 
consumption; it was designed to clarify in the minds of members of 
the Cabinet and the White House staff the various categories of civil 
service employees and the excepted positions, such as consultant 
positions, and the civil service rules with respect to transfer, and so 
forth. Periodically, over the last year and a half, I have given lectures 
on this subject merely to clarify the picture so that all types of Gov- 
ernment officials can keep these things in mind. On August 26th, in 
a speech I made at Syracuse, N. Y., which received wide publicity 
at that time, I stated the President’s position. This I believe was the 
Camp David letter to which you referred, in which I quoted a letter I 
had received from the President. It was not the guide to personnel 
actions to which you refer, but it was the result of the discussions at 
that Cabinet meeting in which—I will quote from my Syracuse’ 
speech—I said : 

I am gratified— 
the President wrote— 


that during the past 18 months the career civil service system has met the test 
brought about by a change of administration. 


He then went on to say—and again I quote his letter: 


As you know, I am most anxious that our commitment to the country regarding 
the career civil service be carried out. A strong and competent career civil 
service is the most important single factor in achieving sound and efficient 
management in Government. During the months to come, it is my desire that 
the Civil Service Commission and you, as my advisor on personnel management, 
continue to build on the fine record already established. 

Among the points which the President outlined for particular 
emphasis was, and here I quote his words again— 
the protection of the career civil service against any encroachment of politics, 
personal or party. 

Mr. Moss. Briefly, in the sequence of events, the Willis memo- 
randum 

Mr. Youna. I had nothing to do with that. 

Mr. Moss. Then there were Commission instructions to regional 
offices to send applications to Washington. The Commission regarded 
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that as being a refinement. However, what I am saying is that again 
there was criticism; then you had a letter from the President which 
you could, at your discretion, release or retain. It was not released. 

Would not that letter, a statement by the President of principles 
or a restatement by the Civil Service Commission, more effectively 
have cleared the air than anything that went out? 

Mr. Youne. That is why I talked about it in my speech at Syracuse 
on the 26th of August. 

Mr. Moss. But you were talking. In this instance, I think the 
letter finally was released to the press. 

Mr. Youne. With regard to the guide for personnel actions, the 
document I started to talk about was released some time later to the 
press. That was November 1 when that was released, after it had 
already been published in one of the Defense Department publications. 

Mr. Moss. Here is a case, I think, which illustrates that it would 
have been of value to the Commission, the President and the ad- 
ministration to release his letter. 

Mr. Young. By “letter” now you are referring to the guide for 
personnel action ¢ 

Mr. Moss. The guide for personnel action. 

Mr. Youne. Because there was another letter to me by the President 
as a result of the discussion. 

Mr. Moss. Again trying to develop “attitude”, I think it is important 
that the more information you can get, unless there is some sound 
reason for withholding it, the more understanding you create. 

Mr. Youne. Of course that is what I thought we were doing when 
I used these comments of the President in my Syracuse speech. And 
Macy also made a speech at Dallas shortly thereafter in which he 
covered a great deal of the same ground. 

Certainly I disagree that the guide for personnel action should have 
been released. 

Mr. Moss. But it was, in time. 

Mr. Young. It was in time, so far as I know. 

Mr. Moss. Did it'do any good ? 

Mr. Youne. There was nothing new in it except this reaffirmation 
by the President. 

Mr. Moss. Reaffirmation from a source as high as the President 
really should have had publicity. 

Mr. Younea. Yes, but I was quoting the President on August 26 
and that was not put out until November. 

Mr. Scuer. The press reports that its omission gave rise to the 
suspicion that the Civil Service Commission was reluctant to release 
information, even when, for its own good, it should be done. 

Mr. Youne. Are you suggesting that I should release a Cabinet 
document ? 

Mr. Scuer. It was finally released and the form in which it came 
out, a leak by the press, gave rise to a reasonable presumption on the 
part of a lot of people. All I am trying to point out is that there 
is an area here of reluctance to deal face to face with the press even 
in areas which redound very strongly to the benefit of the Civil Serv- 
ice Commission. 

Mr. Young. I certainly cannot agree with you on this particular 
document. The only thing that made this particular document news- 
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worthy was the fact it was a Cabinet memorandum. There was 
nothing in it that was new or had not been well publicized over the 
years, in fact. The position of the President is made clear in my 
public statements within a two-week period after the time of that 
Cabinet meeting where this general subject of civil service was dis- 
cussed. The original Cabinet document appeared in a defense publi- 
cation some weeks later on. How it got there I do not know; whether 
it was authorized by the Secretary of Defense I do not know. Cer- 
tainly I have no control over what Cabinet officers do, but there it was. 
So, at that time, we made it generally available. 

Mr. Moss. Of course I do not think we should go into a discussion 
here of the merits of our own views on public relations. I do, how- 
ever, feel that in the atmosphere of the times a statement by the 
President of principles for personnel guide, as you expressed it, would 
have contributed, as it did, to clarifying a situation which had come 
about because of two actions: One, by a staff man at the White House, 
the other, as a result of a Commission directive. I understand that 
directive was subsequently rescinded and did not continue to require 
notification to the Commission of all vacancies in regional areas. 

Mr. Youne. The fact is that was fully explained within 2 weeks 
of that Cabinet meeting in my speech at Syracuse including the reasons 
for the procedure followed and the whys and wherefors of this minor 
change in procedure under the recruiting authority. 

Mr. Scuer. A question arises as to whether, when major changes 
in policy are made by the Civil Service Commission, those changes 
are made public. 

The specific instance is related about a change in policy in October 
of 1954 regarding the method of reporting dismissals. At that time, 
as I understand it, dismissals were reported in an omnibus way; 
whereas, after that time, dismissals were broken up as to the various 
reasons for the dismissals, particularly in the security area. 

Would you explain the change and why it took place? 

Mr. Younae. Are you referring to the change in our Standard Form 
77 for reporting security actions only? 

Mr. Scuer. Standard Form 77; right. 

Mr. Young. I was not sure from your description whether that 
was the one. 

Yes; I will be glad to explain what happened there. This original 
form 77 was used for the first time in the last quarter of 1953 for 
reporting statistics concerning the operation of the Federal employees 
security program. By the fall of 1954, we had come to the con- 
clusion internally that perhaps we could improve our reporting pro- 
cedure and, further, that there should be perhaps a clearer refinement 
of the definitions used for reporting purposes. 

Another factor also entered into the picture. We started to make 
available publicly, during the course of the year, statistics with re- 
spect to the operation of the security program, giving the figures for 
the total number of terminations where there were security questions, 
the number of resignations where derogatory information was a factor 
in the file of an individual, and then a subbreakdown by four categories 
which I won’t go into detail about at this time unless you wish it. 

Mr. Scuer. Yes, I wish you would go into the categories. 

Mr. Younc. The four subcategories were, first, the number of ter- 
minations and resignations where there was information involving 








sion 
Oow- 

the 
yuld 
ome 
use, 
that 
uire 


eeks 
sons 
inor 


nges 
nges 


ober 
ime, 
vay ; 
ious 


orm 


that 


‘inal 
for 
yees 
con- 
pro- 
nent 


nake 
1 re- 
; for 
ions, 
ctor 
ries 


h it. 


ter- 
ving 








DNS wel asa ob Pata 





INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 127 


the acts, activities, behavior, or associations falling within any one 
or more of the categories set forth in section 8 (a) 2 through 8, of 
Executive Order 10450. 

Would you like me to read those sections of the order? 

Mr. Scuer. No. They are straight security violation orders; is 
that right? 

Mr. Youne. I do not know if there is any such thing as straight 
security violation orders. They have to do with treason, sabotage, 
disloyalty, and all that kind of subversive activity. 

The second category dealt with cases which involved sex perver- 
sion. 

The next category dealt with information of a criminal nature. 

The fourth category was a general catchall category—all other 
types of infor mation which fall under section 8 (a) (1) of Executive 
Order 10450. 

All those categories are related to the standards set forth in the 
Executive order. So our original form 77, which was developed for 
internal reporting purposes, especially for reporting to the National 
Security Council, did not contain this breakdown which I have just 
read, which we are using for the general release of information. So 
we revised the form to do two things: First, to contain in the form 
this breakdown which we are using for public releases; secondly, to 
refine certain of the categories in the or iginal form, and to refine or 
clarify some of the definitions of instructions. The form itself is not 
very different. It contains a slightly different, I think clearer, break- 
down of information than the old form. 

We worked on that form in the fall of 1954 and we sent a number 
of those revised forms to the agencies in November of 1954 for re- 
porting their security operations for the last quarter of the calendar 
year 1954. This form was not released generally or publicly to the 
press at that time. We had one request for it, from one newspaper- 
man, and that was all, and he had a copy anyway. I did not release 
it to the press at that time because we regar ded it as an experimental 
form. We wanted to see how it worked in practice with respect to 
that last quarter’s reports, how the agencies liked it, whether they 
could understand it better than they did the earlier one. I did not 
know whether or not we were going to have to make any more changes 
in it; so I felt it was better to hold it as an internal document for 
the time being, until I was sure that was the form in which we 
were going to keep it. 

As I believe you know, that form was made public generally at the 
time of the security hearing before Senator Humphrey’ s committee, 
and is part of that record. 

Mr. Scuer. Is that about April 1955? 

Mr. Youne. That was April 13, 1955. So that this piece of infor- 

mation, if it was information—we regarded it as an, Nef ne ye 
document—was not made public 
matter of 4, almost 5 months. No; 4 sadiien 

Mr. Scuer. Is there any policy change involved in the different 
method of reporting, that is, different breakdown ? 

Mr. Youne. I would call it a refinement; it is not a policy change 
because we are asking for the same information and the statistics 
submitted on the new form are broken down in more subdivisions than 
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in the original form. So it was not a change of any policy in terms 
of the statistics as reported. 

Mr. Moss. Was not it to this extent a change in policy: the previous 
form was a grouping together of all dismissals under the so-called 
security category, whereas in this form you have a breakdown in at 
least four categories of those security dismissals ? 

Mr. Youne. What it did, as far as internal information was con- 
cerned as distinguished from what we had been releasing publicly, 
the revised form made a clearer distinction between procedures used 
in terminating individuals. It split up clearly, or at least as clearly 
as you can split it up, those persons who were processed by civil- 
service procedures, and those persons processed under the procedures 
as set up in Executive Order 10450, whereas the original form 77 had 
not made that fine distinction. 

Mr. Moss. Of course we are trying now to develop attitudes on infor- 
mation and the thing that puzzles me in this instance is that it was 
on a subject widely discussed, where it had generated a great deal of 
heat. As I recall, the security firing business had caused discussion 
in the press. 

Mr. Youne. I think they were badly misused by everybody. I 
agree on that. 

Mr. Moss. I agree on that also, that it was badly misused. I think 
instead of reading that the Commission had adopted a new form, 
its release would tend to give a more accurate picture of the reasons 
for the action and would help clear up misunderstandings. It would, 
in my opinion, be very important from the standpoint of the press and 
the public, which had been interested in the original controversies. 

Mr. Youne. What we are doing—none of the information on the 
original form 77 was ever made public. 

Mr. Moss. None of it ? 

Mr. Youna. No, because the statistics which were made public were 
never included in the old form. 

a Moss. Some of it was made public—something was made 
public. 

Mr. Youne. Yes, that was done originally by special questionnaire. 
It had nothing to do with this form. And when we revised the form, 
we included that as part of the form. 

Mr. Moss. To an extent there was clarification of the question of 
whether these people were all guilty of subversion, or whether there 
was a question in a number of instances, of suitability rather than the 
commonly accepted connotation of security. Is that right? 

Mr. Youna. No; I do not think I can agree with that definition. 

Mr. Moss. I think we have discussed this once before. 

Mr. Youne. Yes. We can get into a very complicated situation 
here. Let me say this, that what the revised form did—and I think 
it is in line with your approach to this problem with which we agree, 
of course—it put into the revised form on a real reporting basis, the 
nature of—the categories of information that we wanted published 
which was not in the form before. And it was not until it was put 
into this revised form that it had been concluded that there should 
be continuing information given with respect to the security program, 
as far as the numbers are concerned. 
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Now, of course, as far as the Commisison is concerned—as far as I 
am concerned—the policy question involved here with respect to 
release is not one for our decision. 

Mr. Moss. It is not for your decision ? 

Mr. Youne. No. The statistics in the original form 77 were de- 
veloped and compiled at the request of the National Security Council 
and were given to the National Security Council and to nobody 
else. 

Mr. Moss. But the fact that you were fully informed, without 
disclosing the results to be obtained, speaking of clearer reporting, 
in the absence of the practice prevailing at that time, would not it again 
have been better, and given better understanding, to publish at least 
a minimum of it ? 

Mr. Young. I think that you are giving undue importance, actually 
because the change in the form had nothing to do with the information 
that we were releasing to the public. 

Mr. Moss. It would have—— 

Mr. Youne (continuing). That is, the category of information. 
But there have been no policy decisions to make the other informa- 
tion in the form available to the public since that time, and I do not 
think there was any widespread interest in the revision of this form, 
inasmuch, as I say, we only had one newspaper request for the changed 
form, and there does not seem to be any tremendous amount of inter- 
est in it as a public document. I do not think that anybody has 
reallv lain awake at night worrying about it. 

Mr. Moss. What purpose was there in saying that you could not 
give out a document ? 

Mr. Youne. Well, that makes a very interesting question, as to 
what should be done; if anybody acquires any information or docu- 
ment, regardless, then you should publish it officially- 

Mr. Moss. It could be done? 

Mr. Youne. Yes. And there was an instance here; some fellow 
picked up a document in the Civil Service Commission; it was picked 
up by a newspaperman and given quite a lot of publicity. That hap- 
pened to be a working document, which had never been even proc- 
essed through the Comimssion, or even had very much discussion 
outside of the fellows who were working on it. Certainly just be- 
cause he picked that up from somebody’s desk, when he was not look- 
ing—and I do not know how he got it—we would not go out and 
publish it as an official document. 

Mr. Moss. This was done, however, my understanding was. 

Mr. Youne (continuing). The document which this fellow had 
was subject to change. 

Mr. Moss. You are talking there of some document picked up off 
the desk. We are talking about this document. When it came to 
you and when it was asked for, you knew he had a copy; what was the 
purpose of withholding it? 

Mr. Youne. I did not know that he had a copy; I guess they are 
pretty easy for anyone to get ; they were sent out for all of the agencies 
to report on- It is as I said, the reason—and it was explained to 
him at the time, and insofar as I know, he was satisfied, that it was 
an experiment and that we might be changing it; we were just pass- 
ing it out and we wanted to see how it worked and presumably we 
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would be releasing it as soon as it was satisfactory. He had no com- 
plaint on that—Mr. Schulte tells me that he was not satisfied. 

Mr. Moss. He was not satisfied ; that was my impression. 

Mr. Youna. He isa very difficult person to satisfy, I might add. 

Mr. Moss. Many people are. 

Mr. Youne. Yes. 

Mr. Fasceti. May Task Mr. Young a question ? 

Mr. Moss. Certainly: : 

Mr. Fasce.x. I understood you to say that this was an interim 
document. 

Mr. Youna. This form ? 

Mr. Fascety. Yes. 

Mr. Youne. No. I said that during this interval, we regarded it 
as an internal document while we were experimenting with it. 

Mr. Fasceti. Did the Commission issue it as an operating instruc- 
tion ¢ 

Mr. Youne. No. 

Mr. Fascetn. This was an interim document but after a certain 
period of time it no longer became an internal document, but it was 
an open document; is that correct ¢ 

Mr. Youne. Well, we get our reports in, our first report usually 
in this form, as I say, along about the first of March 1955—or in 
April. 

And we decided that it was working all right. We were appearing 
before Senator Humphrey’s committee, in his exhaustive study of this 
security program—both exhaustive and exhausting—and he asked for 
it and we saw no reason why it should not be released. 

Mr. Fasceii. Now, the total information to be obtained, either 
from the new form or the old form—did that go to anybody else ? 

Mr. Youne. The new ? 

Mr. Fascett (continuing). Than the National Security Council ? 

Mr. Younc. No. The total information has never been released— 
this form 77. Pieces of it have, over the last year, in response to 
specific questions. 

Mr. Fascetz. Do I understand by that, that if anyone were to ask 
permission to get the total number dismissed in any 1 month, you 
could not tell them ? 

Mr. Youne. We would not know. We have it by quarters. 

Mr. Fascetn. You have it by quarters ¢ 

Mr. Youna. Yes. 

Mr. Fascetx. You report it by quarters ? 

Mr. Youne. We get this form by quarters. We report semiannually 
to the National Security Council. 

Mr. Fascetn. If anybody were to ask you about quarters, what the 
total numbers were, could you tell them ? 

Mr. Youne. Oh, we already have. We have sent all of that infor- 
mation to Senator Johnston’s committee. 

Mr. Fasceti. Coming back, since 1954, but prior to that time ? 

Mr. Youne. 1954—let me see what was going on then. 

Mr. Fasceiu. I do not recall what was going on but I understood 
that was the time you changed the form. 

Mr. Youna. Well, the change in the form did not have anything 
to do with the reporting service. 
























} 
; 


ee eAD 


oe 


seep 


i 










erim 


ed it 
truc- 
tain 

was 


1ally 
rin 


ring 
this 


1 for 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 131 


Mr. Fascent. I am not talking about. whether it had anything to 
do with the reporting service; I am asking whether it had anything 
to do with the total. 

Mr. Youna. No; none of this information on form 77 was made 
available until fairly recently. 

Mr. Fascetn. That is what I am trying to get at. 

Mr. Youne. Yes. 

Mr. Fasceti. That decision was arrived at in April 1955 before the 
Senate committee? 

Mr. Youne. The form was released——— 

Mr. Fascetxi. The decision was? 

Mr. Younea. The blank form; yes. 

Mr. Fasceti. When was the decision made, to make the informa- 
tion on this form public ? 

Mr. Youne. That was a different decision—not the form itself. 

Mr. Fasceti. O. K. When was the decision made on that, other 
than the form? 

Mr. Young. Well, that has been handled pretty much on an item- 
by-item basis, since Senator Humphrey’s hearings; when we get a 
specific question which relates to information which is on this for m, 
then a determination is made as to what information will be given. 

Mr. Fasceityu. Well, that is as clear as mud, to me. 

Mr. Youne. All right; may I explain it? 

Mr. Fasceru. Let me rephrase my question and then maybe you 
will not have to explain it. 

All I want to know is: When was the decision made by the Civil 
Service Commission that it would be all right to give out a public 
release concerning the total number dismissed, in the reporting service ? 

Mr. Youne. I think our problem comes from this: The figures 
which we have made public periodically on a quarterly basis have not 
derived from this form, except since it was revised. 

The rest of the information on this form has only been released, 
piece by piece, in answer to a specific inquiry. 

Mr. Fascetz. All I am asking you for is this one decision in the 
reporting service: When was that decision made that it should be 
made public? 

Mr. Youna. Oh, those were first released in September of 1953— 
October of 1953, for the first quarter of the program. 

Mr. Fascetz. Was that by Commission’s action, operating 
instruction ? 

Mr. Youna. That was a White House release. As I said, Mr. Chair- 
man 

Mr. Fasceit (continuing). It did not involve any policy on your 
part, or the Commission, with respect to it? 

Mr. Youne. No. The Commission does not have the control over 
policy with respect to the security program. 

We have released these total terminations and resignations in this 
four-way breakdown ever since March of 1954, on a ‘quarterly basis, 
except for the last 6 months, when we lumped them because there was 
a small change in the figures. 

We have also corrected our figures from time to time where we found 
errors. 

Mr. Scorer. Mr. Young, does that indicate that you were doing a 
more thorough breakdown of the reasons for sec urity dismissal ; that 
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is, you were giving more categories in your report? Obviously the 
previous form did not contain that kind of breakdown so you were 
able to make a more accurate report on the reasons for dismissals ? 

Mr. Youne. None of the forms or reports contain reasons for dis- 
missals. 

Mr. Scuer. Perhaps I stated it badly. It says information on sex 
perversion; information of a criminal nature. Aren’t those the gen- 
eral categories ? 

Mr. Youne. The numbers given in response to that breakdown 
report the number of cases in which this type of information was sub- 
stantially—was a substantial factor. Now, the actual termination 
may have been caused perhaps for other reasons than was on the form, 
or it might have been the sole reason ; we do not know. 

Mr. Moss. I think the matter of the security features is one we do 
not have to go into at this time. We are just trying to get at the in- 
formation policy and this form was brought to our attention as an 
example, and I think it is an example of an attitude; I think it would 
have been good public relations to have released that information. 

Mr. Young. I think if we had decided to release it the first time we 
probably would have been accused of misleading the public even 
further. 

It seems to me that there is a lot of popular confusion about the 
operation of the security program. I have tried my best, time and 
time again, at various hearings and in public statements to clarify the 
concept and basic elements of it, but I am almost ready to give up. 

Mr. Moss. It is very difficult. 

Mr. Scuer. Shall I proceed ? 

Mr. Moss. Yes. 

Mr. Scuer. You will be happy to hear that this is the last specific 
situation. 

Mr. Younea. I am enjoying it. 

Mr. Scuer. There are general provisions for the right of review in 
case of political activity and those involving employees who are vet- 
erans. Is any of the material involved in those lieeinat a matter of 
public record ? 

Mr. Youna. Well, on certain portions of the Hatch Act, we have 
public hearings. 

Mr. Me.oy. Yes; there are public hearings and all of the evidence 
must be presented at the hearing. 

Mr. Scuer. What about a Federal employee ? 

Mr. Metoy. The hearing is unilateral. The investigation is a con- 
fidential investigation with no disclosure; only evidence of witnesses 
appearing at the unilateral hearing is open information. 

Mr. Scuer. Asan open hearing ? 

Mr. Fascett. Mr. Chairman, I did not get all of that. 

Mr. Scuer. Will you please repeat it? 

Mr. Fasceii. You are talking about Federal employees under the 
Hatch Act who are being tried ¢ 
Mr. Mevoy. That is right. 

Mr. Fascety. The question of the dismissal is the ultimate goal ? 
Mr. Mevoy. That or suspension. 

Mr. Fascetx. That or suspension. 

Mr. Metoy. Yes. 

Mr. Fasceiy. And you say that these are 
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Mr. Metoy. Confidential investigations conducted by the Commis- 
sion. 

Mr. Fascett. You say that is a unilateral procedure? 

Mr, Me oy. It is a unilateral hearing. 

Mr. Fascetu. You mean that the accused, under the act, has no 
right to interrogate? 

Mr. Metoy. No; he does not have the right to interrogate, because 
the Government side is made from a confidential report, and no 
witnesses are disclosed by the Government. 

Mr. Fascetu. And neither is the testimony against the accused 
disclosed to the accused # 

Mr. Metoy. Not the testimony itself. There is a letter of charges 
which goes to him, in quite some detail, so he will know what the 
charges are. 

Mr. Fasceti. But he does not know who made them? 

Mr. Mexoy. He does not. 

Mr. Fasceti. How in the world can he defend himself ? 

Mr. Me oy. I will admit that he does not have the best opportunity 
but that is the procedure laid down by the Congress under the Lloyd- 
Lafollette Act, the general dismissals act of the Government, and we 
have vamped the procedures of section 9a cases involving Federal 
employees as the procedure that has been laid down by the terms of the 
Lloyd-La Follette Act and we do not believe we can do more in that 
respect. 

Mr. Scuer. What about a veteran’s right of appeal? 

Mr. Mevoy. The veteran’s right of appeal comes up under section 14 
of the Veteran’s Preference Act. That stems from an entirely differ- 
ent set of facts. The agency makes its investigation and determina- 
tion and makes the dismissal of the veteran and after that he has the 
right to appeal to the Commission; first he appeals to the examining 
office or to the regional office; and at that point the Commission makes 
an investigation which is open to the veteran and there is a hearing 
held for the benefit of the veteran. The Government does not neces- 
sarily produce witnesses. It relies upon the record made by its inves- 
tigator which is disclosed to the veteran. The veteran does have the 
right to bring in any witnesses that he may desire. A decision is made 
and appeal from there to the Board of Appeals of Review on the record, 
and in certain cases if it is felt necessary, the Commissioners may step 
in and make a decision. 

Mr. Youne. And I might add, Mr. Fascell, that the number of the 
Federal Hatch Act cases are contained in every Commission annual 
report, as well as being published in some of the Law Digests. 

Mr. Fasceti. You mean, per curiam affirmed ? 

Mr. Youne. Whatever that means. 

Mr. Fascetxi. It means dismissed. 

Mr. Scuer. The point that we are getting at, actually, is how much 
of this material is confidential and how much of it is available to the 
public. If a reporter were to ask you for the evidence upon which a 
man was dismissed in a case involving an appeal, would you be author- 
ized to release that information? 

Mr. Metoy. Well, let us find out what kind of an appeal you are 
talking about first. We have three: We have the Lloyd-La Follette 
Act, the Hatch Act, and section 14; to which do you refer? 
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Mr. Scuer. Well, let us take the Lloyd-La Follette Act. 

Mr. Metoy. The Lloyd-La Follette Act; there is a confidential in- 
vestigation made by the agency and the record is confidential. 

Mr. Moss. Why? 

Mr. Me oy. It is the basis upon which the person is discharged. 

Mr. Fascewu. Is that in the Act! 

Mr. Menor. Yes. So that all that the individual, the nonveteran 
is entitled to, is the letter of charges, and the opportunity to answer, 
supported by affidavits and a unilateral hearing if the agency so 
desires. 

Mr. Fascetn. That is what I am getting at. Is there anything in 
the Lloyd-La Follette Act which specifically provides that you cannot 
give me information? 

Mr. Metoy. No, there is not. It is said in the reverse. It says that 
all the employee is entitled to is a letter of the charges and an oppor- 
tunity to answer. 

Mr. Fascetn. But I am not talking about that: I am talking about 
a third person. Is there something in the Lloyd-La Follette Act 
which says that a third person shall not be entitled to the informa- 
tion on any of those matters ? 

Mr. Metoy. No, sir. 

Mr. Fascetxi. Then from where do you get authority for the state- 
ment that the matter from that investigation under the Lloyd- 
La Follette Act could not be made available to a third person ? 

Mr. Meroy. Well, because we usually treat as confidential the inves- 
tigation conducted by Federal agencies of their employees who are 
under their supervision; those are confidential records. 

Mr. Fascexx. Is that a decision you have arrived at as an attorney 
and on which you have advised the Commission and they have adopted 
the policy ? 

Mr. Me.oy. No; the Commission has absolutely nothing to do with 
the discharge of a nonveteran except only on appeal. The Agency 
initiates the action. 

Mr. Fascetxu. I am talking about making information available to 
a third person following a hearing held under the Lloyd-La Follette 
Act. 

Mr. Metoy. I suspect the hearing could be made available, although 
the Commission has no jurisdiction over the hearing because that is 
conducted in the Agency. 

Mr. Moss. You do have hearings and have jurisdiction over those 
in your own Agency ? 

Mr. Metoy. That is right. 

Mr. Fasceixi. Therefore, if the Civil Service Commission would 
have no basis for interfering to determine whether or not information 
should be made available, or not to be made available, to a third 
person ? 

Mr. Mexoy. That is correct. 

Mr. Fasceii. There is an appeal in those types of hearings, to the 
Civil Service Commission ? 

Mr. Metoy. Yes, there is. 

Mr. Fascetn. When the record gets to the Civil Service Commission, 
do they exercise some jurisdiction on whether or not such records 
should be made available to a third person ? 
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Mr. Mexoy. It would not. It does exercise jurisdiction; the record 
is not made available. 

Mr. Fascetu. On what authority do you exercise that right? 

Mr. Metoy. Because it is not made available by the Agency and 
we do not breach their confidence. 

Mr. Fascet.. Suppose it is? 

Mr. Mevoy. Well, that is just it. If the Agency holds it in confi- 
dence, we will respect the confidence. 

Mr. Fascetxu. Not as a matter of law, but strictly as an operating 
procedure ¢ 

Mr. Youna. That has been done since 1912. 

Mr. Metoy. You might call it that. 

Mr. Fasceizu. It does not make it a good law. 

Mr. Metoy. Well, I think there could be some improvements to 
the Lloyd-{.a Follette Act in some instances. 

Mr. Fascett. But just from the individual standpoint, as I see it, 
you call it a unilateral procedure, in which the accused does not 
know his accusers. Is that right ? 

Mr. Metoy. Yes; that is right. 

Mr. Fascetn. And he has no right to cross-examination ? 

Mr. Mevoy. None whatsoever. 

Mr. Fasceti. And as a matter of fact, all he gets is a statement of 
the charges; he does not even get the final determination of whether the 
charges were true or false, does he ? 

Mr. Metoy. Oh, yes, he does. The Agency must give him a removal 
notice relating back to the letter of charges. 

Mr. Fasce.nt. In other words, certain charges are sustained and 
certain charges are dismissed ¢ 

Mr. Mevoy. That is right. 

Mr. Young. I think it ought to be made clear that in this kind of 
case the appeal to the Commission is not on the merits of the case. 

Mr. Mevoy. Oh, no. 

Mr. Young. Only on procedure. 

Mr. Fascett. Whether or not all of the procedures pursuant to 
the law have been followed ! 

Mr. Youne. Yes. 

Mr. Fascetu. But the Civil Service Commission, you say, does not 
review the facts ? 

Mr. Youne. No. 

Mr. Menoy. In the nonveteran case, under the Lloyd-La Follette 
Act. 

Mr. Moss. In that connection if an employee asks for a hearing 
and a review, on a notice of discharge, the hearing is held or a review 
is made to determine whether he should be dismissed on the basis 
of the evidence in his file. Suppose he then asks that the hearing be 
made public, what would the decision be? 

Mr. Metoy. His request would be denied. 

Mr. Moss. Why ? 

Mr. Mevoy. Because the investigation upon which the letter of 
charges is based was a confidential investigation. 

Mr. Moss. Does not the action on which these charges were based, 
after evidence is taken, and a determination made, become public? 
Mr. Mexoy. It has not been since 1912. 
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Mr. Moss. Do you mean they have not been made public? 

Mr. Mevoy. That is right. 

Mr. Moss. That is, then, entirely a determination with the Com- 
mission, but there is nothing saying that it cannot be done? 

Mr. Mrtoy. Nothing except we respect an investigation that was 
conducted in confidence. 

Mr. Fascetn. Mr. Chairman, may I ask Mr. Young a question? 

Mr. Moss. Certainly. 

Mr. Fascett. Do you know any reason why the record should not 
be made public, Mr. Young ? 

Mr. Youna. No, and I do not know any reason why they should. 
They are based on a confidential investigation. 

Mr. Fascetu. The reason I asked that is because obviously you have 
been working with this thing for some time. Going back to the 
act itself, it says that no examination of witnesses shall be required 
except in the discretion of the officer. 

Mr. Metoy. That is right. 

Mr. Fascetx. I mean it is not a mandatory provision. 

Mr. Metoy. No. 

Mr. Fasceti. It is not unilateral by statute. 

Mr. Metoy. No. It would be unilateral if a hearing was held; 
it has been the custom 

Mr. Fascexu. In other words, it has been customary, it has grown 
up, and actually the so-called hearing officer could grant the trial ? 

Mr. Meroy. Well, if he could get the fellow employees there, I 
guess he could, the people who know, to testify against the employee. 

Mr. Macy. Actually, Mr. Fascell, in many cases there is a formal 
grievance procedure through which the employee appeals and does 
have certain review opportunities. And a record is developed and 
reviewed by the head of the agency before the action is finalized. 

Mr. Moss. This applies to the Lloyd-La Follette Act cases? 

Mr. Metoy. Yes. 

Mr. Moss. And as to employees in your Commission, he is given a 
copy of the charges and you have the right to grant him a hearing’ 

Mr. Menoy. Well, let us say that usually the Commission is the 
appellate court between the individual and another agency. And if 
you stay on that, it is a little different with our own employees. How- 
ever, the principle is the same. The agency conducts its investigation, 
files the letter of charges against the employee under the Veterans’ 
Preference Act, and there can be a hearing if he desires. Usually 
not. The agency makes up its mind on the record and dismisses the 
veteran. Then it comes to us on appeal. When it arrives at our shop, 
we make an independent investigation of the facts. Those facts then 
are revealed to the employee at that stage. He then directs who he 

yvants us to investigate in his own behalf and that is done. Then a 
hearing is set up. At that hearing the veteran may appear with 
counsel and any witness he desires. From a decision in that office 
(he appeals to the Appeals Examining Office or the Regional Office ). 
it is appealable to the Board of Appeals and Review. 

Mr. Moss. Now, on that same general point, when the case comes 
to the Commission and the Commission has rendered its decision, in 


this instance the veteran is not a security case 
Mr. Menoy. No. 
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Mr. Moss. He just did not do his work very well ? 

Mr. Metoy. Yes. 

Mr. Moss. And he is unsatisfied completely with that decision. 

Mr. Mevoy. Yes. 

Mr. Moss. And he asks that the information on which the decision 
has been made, be made public. 

Mr. Metoy. That has never been made public to my knowledge. 

Mr. Moss. Why has it not been ? 

Mr. Mevoy. That usually is between the Government and the em- 
ployee—the employer and the employee relationship, and that is not 
something the Government publicizes. He may publicize it as much 
as he wants to but the Government does not publish the record and 
never has. 

Mr. Moss. Suppose he asks that it be made public ? 

Mr. Metoy. The Government would not publish it, even if he de- 
sired it. He has access to the record; he knows what is in the record; 
he can speak for himself, but I do not think the Government has ever 
publicized the record of the disciplinary action it has taken. 

Mr. Fasceuy. I think the point is whether or not the record would 
speak for itself. 

Mr. Metoy. Well, the record does speak for itself. 

Mr. Fasceti. Meaning by that, of course, would the record be avail- 
able to a third person ¢ 

Mr. Metoy. No, it would be made available to no one. 

Mr. Fascetu. Even upon the employee’s request ? 

Mr. Metoy. Even upon the employee’s request. He has his attor- 
ney. 

Mr. Fascetu. Is ita reported hearing ? 

Mr. Metoy. A recorded hearing. 

Mr. Fascetn. And is the employee given a copy of the transcript ? 

Mr. Mevoy. Usually. 

Mr. Fasceti. That settles the problem deos it not? Then he can 
release the transcript ? 

Mr. Meroy. That is right. 

Mr. Fascetxi. That is the point I am getting at. 

Mr. Metoy. Yes. 

Mr. Fasceti. In other words, there is no restriction 

Mr. Metoy. Not on the employee. 

Mr. Fasceit. By regulation or otherwise, that prevents that indi- 
vidual from making the transcript public ? 

Mr. Metory. None whatsoever. 

Mr. Scorer. What about political discharges? 

Mr. Metoy. Well, as we said, in State cases, in section 12 of the 
Hatch Act, there is an open hearing, the same as there would be in 
court. The Government is compelled there to produce the witnesses, 
so he would have a complete record of the trial. 

But on Federal employees we conduct a confidential investigation 
and send a letter of charges to the employee, set a date for the hearing 
at his convenience and we hold a unilateral hearing. If we can pro- 
duce witnesses, we will; if we cannot—we have no subpena power— 
then we close the hearing and let the employee produce witnesses on 
his own behalf. 

Mr. Fasceti. May I make one further inquiry ? 
Mr. Moss. Yes. 
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Mr. Fascrtz. Do you think the benefits, which were obviously 
sought, by the procedure of not setting an employee out against an 
employee, as I understand—— 

Mr. Metoy. Yes. 

Mr. Fascett. Do you think the benefits, in such unilateral hearing, 
of nondisclosure to the accused outweigh the disadvantages that arise, 
perhaps, from some inequities that might occur as a result of the use 
of the Lloyd-La Follette Act procedure? 

Mr. Metoy. Well, we have presumed that the Congress gave this 
serious consideration at the time it passed the Lloyd-La Follette Act. 

Mr. Fascett. But what I am asking here is whether, in actual 
practice, you think it is working out to the most equitable use? 

Mr. Menoy. I think there could be arguments both ways on that 
question. 

Mr. Youne. There has not been any desire expressed on the part of 
Congress to change it. 

Mr. Metoy. Not since 1912. 

Mr. Fascett. I am not talking about the desire on the part of Con- 
gress; I am just wondering what happened in the opinions of those 
who actually administer the act. 

Mr. Youne. It has been working all right, so far as we are con- 
cerned. 

Mr. Scuer. There is a right of appeal; is there not? For political 
dismissals ? 

Mr. Metoy. No. The decision is made by the Commissioners—one 
decision and that is the end of it, both in the State cases and in the 
Federal cases. 

Mr. Scuer. Are there not some arguable situations arise as to what 
constitutes political activities ? 

Mr. Younc. They are all arguable. 

Mr. Scuer. Is not that an area in which an individual, a Federal 
employee, might want a lot of protection, a lot of due process ? 

Mr. Metoy. Well, the question is as old as the Civil Service. It 
was the first rule promulgated by the Civil Service Commission 
against prohibited political activities, and over the years there has 
been quite a body of law and decision as to what constitutes political 
activity, and from time to time that has been reduced to statutes, and 
given the widest distribution. And when we had the famous case that 
went to the Supreme Court in 1946, to contest the constitutionality of 
section 9 (a) of the Hatch Act, due process was discussed because the 
law incorporated, the Hatch Act, section 9, incorporated the activities 
that the Commission had heretofore defined as prohibited political 
activity, as a basis for determining political activities under section 9. 

The history of the law, and the same political activities, dates back 
to 1883 and it has been publicized widely. 

The only area of dispute that I know of that we could get into, 
which gives us some concern, is where the law speaks of private con- 
versations or private expressions of some political subjects and mat- 
ters. To find out sometimes if an expression of an individual is pri- 
vate as against public, which is prohibited, becomes a very narrow 
field, because a person can say a lot of things in his own home, in talk- 
ing with friends, which he probably could not say on a street corner 
during a heated political campaign. That is probably the only area 
that is giving us difficulty today. 
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Mr. Youne. And I would like to add another area, that from an 
administrative point of view, being responsible for trying to enforce 
the intent and will of Congress, that has to do with the arbitrary and 
inflexible penalties of the provisions of the Hatch Act. In my opinion, 
the Commission which has to enforce it should have more freedom and 
more leeway with respect to the imposition of penalties, because I think 
they are very harsh in many instances. 

Mr. Fascett. Are some of these cases of Federal employees in which 
you say the investigation is confidential getting into court ? 

Mr. MELoy. Quite a few of them. We have four cases in court right 
now, growing out of political activities. 

Mr. Fascetyi. Well, is not the whole record then made public; does 
not the employee have the right, by going into court to test the consti- 
tutionality of the question, to open up the whole record ? 

Mr. Metoy. No; we usually defend the cases on motion for judgment 
on the pleadings and, in support of our answer, we put in affidavits 
and transcript of the hearings, letter of charges, the answer, but we 
never put in the investigative report. 

Mr. Moss. Mr. Meloy, one of you gentlemen, I think, referred to 
the responses to the subcommittee’s questionnaire. I was interested in 
reading in that response what appears to be a rather broad assertion of 
authority : 

The authority of the Commission for denying access to, or furnishing informa- 
tion from, record and files is based upon the inherent power of the executive 
branch of the Government derived from the Constitution. 

Will you define that? It is rather broad; is it not? 

Mr. Metoy. Yes, it is. 

Mr. Moss. Will you define it? 

Mr. Metoy. Yes, I think I can. I think that the Constitution pro- 
vides for 3 separate powers; 1 judicial, 1 legislative, and 1 executive; 
that the Civil Service Commission is part of the executive and has 
certain functions to perform. 

As I said this morning, the basic function is to qualify people for 
employment in the Federal Government. To do that it certainly must 
build up certain criteria for the purpose of holding examinations 
which, under the law, must be open and competitive. And in doing 
that, I think there are certain elements, certain information which it 
must keep from the public. For instance, the criteria you used in 
building the examination, and the right to keep the questions confiden- 
tial until the time of the examination. I think that is an inherent 
power. 

Mr. Moss. Is it inherent in the constitutional provision or is it in- 
herent in the statute? 

Mr. Menoy. It flows from the Constitution; I think it flows from 
the Constitution. 

Mr. Moss. We did not have the Civil Service at the time of the Con- 
stitution’s adoption. 

Mr. Menor. If we did not have the Civil Service, we would prob- 
ably have some other agency. 

_ Mr. Moss. You are pressing a claim of inherent powers for an execu- 
tive branch. I have read the memorandum of the Attorney General 
concerning power being granted to the President as granting it spe- 
cifically to the President. Is that not right? 
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Mr. Metoy. Let us look at the Constitution in this way: Suppose 
that no one made an expression on the question of the release of in- 
formation; the Congress, the President, or anyone else; and all we 
had today was the Constitution. The fact that we have an executive 
department and the Civil Service Commission is a part of that exeen- 
tive department. Now, without any expression from anyone, we 
come to the question, Shall information be kept from the public in 
connection with the method of building up data for an examination ? 

Now, I maintain that in the absence of any expression from anyone, 
the very fact that the Constitution provides for an executive depart- 
ment—and we are a part of it 

Mr. Moss. Does it provide that? 

Mr. Metoy. And we have the right 

Mr. Moss. Under the executive department 

Mr. Metoy. We have a right under the Constitution, in carrying 
out our functions, to make a determination in the best interests of 
the public, and for the purpose for which the Commission was set up, 
and the purposes for which it was organized, and the Commission 
would, under the Constitution, have that inherent power. 

Mr. Moss. Without any expression from anyone? 

Mr. Metoy. Yes. 

Mr. Horrman. Mr. Chairman, as I get it, the Constitution pro- 
vides the Executive power shall be vested in the President. We 
created these other agencies: by that I mean we, the Congress. 

Mr. Moss. And the Constitution, as I recall, says that the powers 
are in the President and not that the presidential powers are in the 
departments. 

Mr. Metoy. Well, I think I would not interpret it that way. I 
think under the Constitution, if Congress sets up an agency to do a 
certain job, that agency has the right to do that job, and in doing so 
it has certain inherent rights. 

Mr. Moss. Are you a department ? 

Mr. Metoy. No; we are not strictly a department, but the Supreme 
Court has held that we are a department within title 5, United States 
Code, section 22, which is the basic authority. 

Mr. Moss. I thought that title 5, United States Code, section 22 
provided that—well, under section 22, you mean you come in as an 
executive department as enumerated in section 1. 

Mr. Metoy. That is right. 

Mr. Moss. Section 1 enumerates only 10 departments. 

Mr. Metoy. Yes; but, as I say, there are Supreme Court decisions 
which I think would give us the right to call ourselves a department 
within the purview of that section. 

Mr. Moss. What is the citation ? 

Mr. Metoy. I do not have it with me, but I can furnish it to you. 

Mr. Moss. Do you know of any citation, in spite of the fact that it 
specifically enumerates the 10 executive departments? 

Mr. Metoy. Yes; it is my opinion that we come within title 5, 
United States Code, section 22. 

Mr. Moss. So, in effect, Congress specifically in that section defines 
the departments it is referring to? 

Mr. Metoy. Yes, sir; I think the Supreme Court has held that we 
are within that section. That would be my opinion. 
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Ippose 6 Mr. Moss. You have no citation ? 

oria- & Mr. Metoy. No. I did not bring it with me, but I would be very 
ll we | happy to furnish it to you. 

cutive Mr. Moss. Good. We would like to have it. 

axecu- (The information referred to follows :) 


2 we Is the Civil Service Commission a department within the meaning of section 161 
yrviiers of the Revised Statutes? 


ition ? 4 During the hearing hereinbefore mentioned, the opinion was expressed that 
1yone, ™ there were decisions of the Supreme Court which would support a construction 
part- » of the word “department”, as used under Revised Statutes section 161 (5 
= U.S. C. A. 22), to include the Civil Service Commission. The decisions thus 
alluded to are Emergency Fleet Corporation v. Western Union (275 U. S. 415) 
and United States v. Germaine (99 U. 8. 508). 
Upon further examination of these decisions, it would not appear that they can 
be invoked to support the informal opinion previously expressed at the hearing. 
rying ™ Moreover, the enumeration of executive department under Revised Statutes 
. * section 158 would appear to preclude an expanded construction of the word 
sts of » “department” to include the Commission under Revised Statutes section 161. It 
et up, » is therefore concluded that question II must be answered in the negative. 


sion & (Nore.—Further comments in memorandum from Civil Service 

Commission included in exhibit 4, p. 397.) 

Mr. Scuer. Assuming for the moment and for the sake of further 

) discussion because it would stop us completely if we did not assume 

| pro- | that you are a department, do you interpret title 5, United States Code, 
We ) section 22 as a custodial statute or as a right to withhold informa- 

» tion? 





owers 


It revolves around the use of the terms that the head of each depart- 

nthe | ment is authorized to prescribe regulations, not inconsistent with law, 

> for the government of his department, the conduct of its officers and 

'y. I @ clerks, and the distribution and performance of his business, and the 

doa | custody, use, and preservation of the records, papers, and property 
ng so > appertaining to it. 


In the use of those three terms, the custody, use, and preservation, 
is that why you cited title 5, United States Code, section 22 as one 
xreme | of the grounds for withholding information ? 

States ‘ Mr. Metoy. No; the reason we cited that was this: 


I think you will find there have been cases in court which speak of 
on 22 } the preservation of documents as a part of the custody, and under that 
as an  § authority they have the right to withhold information. I think that 


the expansion of title 5, United States Code, section 22 by court deci- 

tions would read into it the right to deny informattion. 

Mr. Scuer. You do not read this section, then, as a straight cus- 

isions | todial or housekeeping statute ? 

ment — Mr. Menor. No; I do not. 
Mr. Scuer. You think it gives you fairly wide powers to withhold 
» information ? 

yyou. | Mr. Mexoy. I think so, by interpretation of the law under it. 

hat it Mr. Moss. Before we go on with that, let us discuss the term “con- 
» stitutionally derived inherent powers.” Those powers, you say, are 

tle 5, @ constitutionally derived? If they are constitutionally derived, can 
» the Congress limit them ? 

efines | Mr. Metoy. Well, I think we often get into a very difficult question 
» there when we construe the Constitution and the powers of Congress. 

at we | 1 think there have been many, many interesting cases which have gone 

» to court on that subject. 
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I myself think “Yes,” that Congress certainly has the power to lay 
down what it thinks is the proper use of papers within the depart- 
ment’s possession. 

Mr. Moss. Would it be an inherent power ? 

Mr. Metoy. Well, I think you and I have two different views of the 
Constitution.I think we are looking at it from a different angle. 

Mr. Moss. You see, what I am getting at, Mr. Meloy, is that I think 
there is also another inherent power. Again I reiterate them, amend- 
ments I and V, and I think a couple of other amendments to the Con- 
stitution, which guarantee the right of people to information. I think 
that is inherent also. 

Mr. Metoy. I do not think there is anything in the Constitution 
that spells out the right of the people as such. I think it spells out 
the rights of individuals. 

Mr. Moss. I thought the first 10 amendments were to limit the area 
specifically, but it did not limit in any way the residual right or remain- 
ing rights. 

Mr. Mexoy. Well, I must agree with you on that if you think of 
all the power being within the people, and they have delegated cer- 
tain powers to set up the Constitution, 

Mr. Moss. “We, the people,” is the way it starts, if I recall the 
document correctly. 

Mr. Meroy. I appreciate that, but I do not think the Constitution 
flows back to the people. I do not think you can go to the Constitu- 
tion and say the people have this particular power or that particular 
power. If they have anything, they have what is left after they 
have delegated it, and set up a Constitution. 

I think when we talk about constitutional rights, we are talking 
about the rights that are apparent in the Constitution, and reserved 
to the people under the Bill of Rights. 

Mr. Moss. You set forth the inherent right doctrine in the answer 
to the questionnaire. 

Mr. Mevoy. [I still think that the Constitution provides for setting 
up a government and that is why it created the executive arm. 

Mr. Moss. What happened to the claim of the inherent right in 
the Steel case ¢ 

Mr. Metoy. I would not want to argue particular cases. My field 
has been in the civil service law for a very long time. 

Mr. Moss. Is not that the only one where there is a ruling in regard 
to the inherent right of the people? 

Mr. Mevoy. No; I do not think so. You keep sticking to the 
inherent right of the press. I think there are inherent rights in the 
agencies. 

Mr. Moss. There is a reference to the letter from the President to 
the Secretary of Defense, dated May 17, 1954, and you cite that as 
your authority ? 

Mr. Meroy. That is right. 

Mr. Moss. You derive your authority from that? 

Mr. Mewoy. Yes, sir. 

Mr. Moss. That is a letter from the President to the Secretary of 
Defense saying that in this specific case you shall not permit certain 
things to happen before a given committee of the Congress. It does 
not say that in all cases. It says only in this case, and then it cites 
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in a memorandum from the Attorney General precedents where Presi- 
dents have claimed, not the authority by the executive branch, but 
the authority for the President himself. 

Mr. Mevoy. Well, are you not now on another subject ¢ 

Mr. Moss. No; I am not. I am on the subject of inherent powers. 

Mr. Mexoy. Just a minute. Are you not on the subject now of the 
rights between departments, and between the executive and the 
legislative ? 

“Mr. Fascen. No, Mr. Meloy; he is on the subject of how the power 
which had just been described as vested in the President can flow to 
your Commission without a specific direction. 

Mr. Metoy. I cannot agree with that. 

Mr. Moss. You feel that any power which the President has auto- 
matically goes to you? 

Mr. Menor. No; I am not even thinking of the President. I am 
not basing my premises on the power of the President. I base it on 
the fact that the Constitution itself says there shall be an executive 
arm. 

Mr. Horrman. Just one moment. 

Mr. Moss. I think Mr. Hoffman is probably an expert in the case 
of the clause that vests in the President the Executive powers. 

Mr. Mevoy. He is the Chief of the executive. There is no question 
about that. He is the Chief of all of the executive branches of the 
Government. There is no question about that. 

Mr. Moss. Are we going to have claims made here based upon 
inherent constitutional departmental power? It seems to me that 
the Constitution clearly says that the executive department power 
is in the President. 

Mr. Horrman. There is one thing further which is in the Constitu- 
tion. It does not create any executive departments, but it does 
say in section 2, clause 1, that the President may require the opinion, 
in writing, of the principal official in each of the executive depart- 
ments. That is all I can find about executive departments. 

Maybe, I have not found it all. 

Mr. Scuer. I think you are right. 

Mr. Fasceit. Mr. Chairman, we are getting a lot of opinion here, 
and I would like to be in a position, Mr. Meloy, to evaluate the opinion 
properly. 

Mr. Metoy. Yes. 

Mr. Fasceit. So I am laying the predicate before I ask these other 
questions. 

Mr. Metoy. All right. 

Mr. Fascetu. When did you graduate with an LL. B. degree? 

Mr. Metoy. Oh, let me see; I guess around 1926. 

Mr. Fasceiz. And you have been a practicing attorney since that 
time? 

Mr. Metoy. I practiced 13 years in Los Angeles, 2 years in San 
Francisco, and about 14 years here with the Government. 

Mr. Fascett. How long have you been with the Civil Service 
Commission ? 

Mr. MeLoy. 14 years. 

Mr. Fascetu. Earlier today when we were discussing this problem 
I understood you to say that the right to withhold information was 
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an inherent right held by the Commission as a result of its creation 
by the Civil Service Act of 1949. 

Did I understand you correctly ? 

Mr. Mevoy. Well, it is a creature of the legislation. 

Mr. Fasceii. And, that those powers flowed from that act? 

Mr. Mevoy. Inherent within the act. 

Mr. Fasce.i. Inherent within the act, although there was no specific 
provision on the exercise of that particular power. Is that correct? 

Mr. Metoy. That is right. 

Mr. Fasceix. Do I understand you to say that not only does the 
Civil Service Commission derive inherent power from the acts of 
Congress—and so it may withhold information—but it also derives an 
inherent power from the Constitution because of the fact that it is 
a necessary adjunct of the executive branch, and you must carry out 
your functions and duties, and one of the functions and duties is to 
withhold information in certain cases ? 

Mr. Menor. Well, you could express it that way. I say that the 
Constitution provides that there shall be three branches of Govern- 
ment and that the Civil Service Commission is a creature of Con- 
gress and is part of the executive, and has certain functions to per- 
form, and in carrying out those functions it has the right to deter- 
mine in certain instances whether or not it shall withhold ‘information. 

Mr. Fasceiu. Now, that raises a question: Does this right flow 
from the Constitution to the Commission through Congress, or are 
there two independent rights that split up? One as a result of the 
Constitution, and one as a result of the acts of Congress ? 

Mr. Metoy. Well, I think you can chop it off one place or the other. 
I do not think Congress could create the Civil Service Commission 
or have the power to enact without going back to the Constitution. 

In other words, I think all of our powers—your powers, our powers, 
and judicial powers are all flowing from the Constitution. 

Mr. Moss. Well, they are specifically enumerated. Are not. the 
powers of Congress specifically enumerated in the Constitution— 
all legislative power is vested in the Congress? 

Mr. Metoy. Well, you say “all.” I think it is a very general term. 
I do not think that each and every little thing Congress does is spelled 
out in the Constitution. 

Mr. Moss. Legislative powers in a republic or in a democracy are 
broad, but yet they are very specific in regard to the power to legislate. 

Mr. Metoy. That is a big, broad one, ‘and specifically ; yes. 

Mr. Moss. We may not legislate contrary to the Constitution. 

Mr. Mevoy. That is right. I think, perhaps, that is your broad 
limitation. 

Mr. Youna. I wonder if it would be helpful, Mr. Chairman, if Mr. 
Meloy submitted to you and to the committee an opinion representing 
the legal philosophy as he has been discussing it? 

Mr. Moss. On the inherent powers; by all means, Mr. Young. Cer- 
tainly we would like to have such an opinion for the guidance of the 
committee and we might ponder on it. 

(The opinion referred to is in the Commission memorandum in- 
cluded as exhibit 4, p. 397.) 

Mr. Moss. We have a number of instances here which I just do not 
understand. The letter cited here, item 4 of your answer, setting 
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forth additional authorities, seems to me to be a real puzzler. It 
may be because I lack legal training, but I have reference to the 
letter of August 5, 1948, from the Administrative Assistant to the 
President of the heads of the executive departments and agencies 
regarding information to be furnished congressional committees. _ 

Now, this is not a particular field of, we will say, public information, 
but you cited it as an authority. I do not know just what leg to tie it 
to, but I would like to know how it applies to any of the withholding 
policies as an authority for withholding. ina ha 

Mr. Metoy. Well, it certainly is an authority in our opinion. It 
was issued by the White House and it is binding upon our departments. 

Mr. Moss. Can the White House write it off! 

Mr. Youne. What do you mean by “White House”? You cannot 
think about it just as a house. 

Mr. Moss. This is from Donald Dawson, Administrative Assistant 
to the President, and nothing is said about the order of the President. 
It says: 

Your attention is invited to the following statement made by the President 
at his press conference today. 

Mr. Youna. That is right. 

Mr. Moss. Then, it tells what he said. 

Mr. Youna. Yes, sir. 

Mr. Moss. Is that for all time? Does it become an authority for all 
agencies of the Government to exercise ? 

Mr. Youne. Well, we relied upon it as an authority. 

Mr. Moss. Is it a directive, or an Executive order ¢ 

Mr. Metoy. No; it came from Mr. Dawson, whom we understand 
was General Personnel Director as such under the President, and who 
spoke for the President in this area. 

Mr. Moss. Who, then, can write letters that define, in effect, and 
which establish a legal authority for a department or an agency to act 
upon? Can anyone in the White House write them ? 

Mr. Youna. I think people of responsibility directly under the 
President could, yes, speak for him. 

Mr. Moss. How far down? 

Mr. Youna. I imagine that may be a matter for consideration. I 
would not want to say now. 

Mr. Moss. Do they keep a file of all these letters that have been 
written by all the assistants to all our Presidents? I do not know 
how you would go about revoking this unless someone wrote and said, 
“disregard Donald Dawson’s letter.” 

Mr. Youne. So far as I know. it has not been revoked. 

Mr. Fasceti. They would start out by saying “your attention is no 
longer invited.” 

Mr. Moss. I just do not see how it applies, as an authority. Asa 
recommendation, perhaps, I can see it, but as an authority for an act 
of withholding, I do not see how it follows. 

Can you explain it briefly to me, Mr. Meloy ? 

Mr. Metoy. Well, as I told you, it came from responsible persons 
who represent the President in this field, and we considered it as 
being one of responsibility. 

Mr. Moss. It was at the order of the President ? 
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Mr. Meroy. Oh, no; it is not an Executive order of the President; 
no, certainly not. 

Mr. Moss. “The President has directed me” 

Mr. Youne. It is a request for letters bearing on this problem. 
Your question in the questionnaire, as I recall, and for letters bearing 
on this problem. 

Mr. Moss. For authority in this instance. 

It asks for the setting forth by the agency of the legal authority 
for its withholdings of information from the public. 

Mr. Fascety. Mr. Meloy, do you think if you had to rely upon that 
matter as legal authority in court, it would hold up? 

Mr. Metoy. That is a debatable question. I do not know whether 
the courts would recognize it as legal authority or not. 

Mr. Fasceiu. Sir? 

Mr. Menoy. I do not know whether the courts would recognize that 
as a matter of legal authority. 

Mr. Fasceti. What is your best considered legal opinion at this 
time, without incriminating anybody ? 

Mr. Me oy. I do not think it would hold up as legal authority. 

Mr. Fascetz. I donot, either. [agree with you. 

Mr. Menoy. I do think it would hold up as an administrative direc- 
tive. 

Mr. Youna. I still think, Mr. Chairman, as I read this question, all 
this is submitted in reply to the question. It says: 

On what do you base authority for denying access to and not making available 
such information, and please provide copies of regulations, directives, letters, 
policy statements, and so forth, bearing upon withholding of information by 
your agency. Please cite any decisions or statutes which relate to your agency. 
That is not limited, so far as I know, to legal statutes or Executive 
orders. 

Mr. Fascetu. No; we understand that. 

Mr. Younea. We are merely trying to cooperate fully by giving you 
every document bearing on this subject. 

Mr. Moss. We call your attention on page 83 to this statement: 

Further authority of the Commission to deny access to or furnish information 
from its records and files is derived from the following item: 

Letter of August 5, 1948. 

Now, that is not letters, directives or anything else. These authori- 
ties are not being claimed by the Commission in response to this 
question. 

Mr. Youna. What is authority? That is not necessarily an action 
of the Congress. 

Mr. Moss. An authority authorizes or confers upon you the power 
to do something, and I am puzzled that you think this confers upon 
you any authority. It may be a constructive move, but under the cate- 
gory further letters or orders, or whatnot are cited. But this is claimed 
as an authority. It just puzzled me as to how it could possibly fit. 

Mr. Youne. Well, I think—well, I will withdraw the remark I did 
not make. 

Mr. Moss. Then, likewise, we have the letter of May 17 from the 
President to the Secretary of Defense. Again, that is cited as an 
authority, and I would like to know how it applies in this case. It is 
item No. 10 under the same response, and under the same category. 
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Mr. Youna. Well, I do not know whether we have cooperated too 
fully in replying to your anne Mr. Chairman. Certainly, 
my own interpretation of the letter of May 17 from the President is 
that it is a broad statement of principle and policy within the execu- 
tive branch, and is a general statement of policy and position on the 
part of the executive branch and not limited solely to the particular 
situation that you interpreted it to apply to a few moments ago. 

Mr. Moss. Was there a further letter stating that agencies and 
departments should regard this instruction as binding upon them 
or was a copy merely circulated to them ¢ 

Mr. Youna. I do not recall offhand, but I cannot see that that 
changes the situation any. 

Mr. Moss. Well, I think perhaps we might.as well read it—the con- 
tents of the letter—for the record. 

Mr. Fasceii., May I ask a further question before you read that 
letter into the record ? 

Mr. Moss. Yes. 

Mr. Fascet.. Do I understand, Mr. Young, that it is your position 
or the Commission’s position that you are bound by this letter? 

Mr. Young. I said I regarded it as a statement of general policy. 
I regard this letter as stating the general policy of the President and 
the executive branch. 

Mr. Fascett. Well, it is binding on you, then ¢ 

Mr. Youne. With respect to the separation of powers as set forth 

Mr. Fasceitn. You take the position that it is binding on you ? 

Mr. Youna. Yes; this is the policy and the position, which I would 
take as being an attempt, actually, of the President—— 

Mr. Fascetu. In other words, you would not disregard this letter ? 

Mr. Youna. Certainly not. 

Mr. Moss. This letter is addressed to the Secretary of Defense, and 
is as follows: 

DEAR Mr. SECRETARY: It has long been recognized that to assist the Congress 
in achieving its legislative purposes every executive department or agency must, 
upon the request of a congressional committee, expeditiously furnish informa- 
tion relating to any matter within the jurisdiction of the committee, with certain 
historical exceptions—some of which are pointed out in the attached memo- 
randum from the Attorney General. This administration has been and will 
continue to be diligent in following this principle. However, it is essential to 
the successful working of our system that the persons entrusted with power in 
any one of the three great branches of Government shall not encroach upon the 
authority confided to the others. The ultimate responsibility for the conduct 
of the executive branch rests with the President. 

I think that is interesting in view of the claim of authority being 
diffused between the departments on the theory of inherent rights. 

Within this constitutional framework each branch should cooperate fully 
with each other for the common good. However, throughout our history the 
President has withheld information whenever he found that what was sought 
was confidential or its disclosure would be incompatible with the public interest 
or jeopardize the safety of the Nation. 

Because it is essential to efficient and effective administration that employees 
of the executive branch be in a position to be completely candid in advising with 
each other on official matters, and because it is not in the public interest that 
any of their conversations or communications, or any documents or reproduc- 
tions, concerning such advice be disclosed, you will instruct employees of your 
Department that in all of their appearances before the subcommittee of the 
Senate Committee on Government Operations regarding the inquiry now before 
it they are not to testify to any such conversations or communications or to 
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produce any such documents or reproductions. This principle must be main- 
tained regardless of who would be benefited by such disclosures. 

I direct this action so as to maintain the proper separation of powers between 
the executive and legislative branches of the Government in accordance with my 
responsibilities and duties under the Constitution. This separation is vital to 
preclude the exercise of arbitrary power by any branch of the Government. 

By this action I am not in any way restricting the testimony of such witnesses 
as to what occurred regarding any matters where the communication was di- 
rectly between any of the principals in the controversy within the executive 
branch on the one hand and a member of the subcommittee or its staff on the 
other. 

Is it not a very specific directive? 

Mr. Youns. I think it contains a statement of position and general 
policy which is applied in this case specifically to the Department of 

efense. 

Mr. Moss. You would regard it, then, from here on out for all time 
as binding upon every agency in the executive department? 

Mr. Youne. Well, I assume that the next President could change 
that position if he saw fit, or President Eisenhower could change his 
mind concerning it. 

Mr. Moss. Each President may, if he desires, abandon certain deci- 
sions and impose his own judgment or own views. He mentions his 
powers and he directs a department to do certain things. I think 
there has been a stretching of the intent, of the letter. 

Mr. Fascett. Mr, Chairman, am I correct in this assumption that 
the letter was cited in the response to the questionnaire as the broad 
grant of authority, but that there is no specific instance of withhold- 
ing of information in which this letter is relied upon? 

Mr. Youna. No. It is cited here—— 

Mr. Fascriu. There has been no instance, to your knowledge, of 
the withholding of information by the Civil Service Commission for 
which this letter is the authority ? 

Mr. Youn. I certainly cited this document in withholding security 
information from Senator Johnston’s Post Office and Civil Service 
Committee as a statement of policy with respect to the separation 
of powers. 

This letter, plus the attached memorandum from the Attorney Gen- 
eral, was cited. 

Mr. Moss. Do you feel you can claim that right for the President? 

Mr. Youns. Sir?: 

Mr. Moss. Do you feel you can claim that right for the President 
without his direction ? 

Mr. Youna. I think it is a directive. I think it is a statement of 
policy and position by the executive branch. 

Mr. Moss. As I read the memorandum from the Attorney General, 
T think, some Presidents have directed that they will personally take 
possession of certain documents and that they will assert the right 
to maintain the separation of the powers for the various departments. 

Mr. Fascecu. Mr. Chairman, I would like to ask Mr. Meloy a ques- 
tion, if I may. ; ; 

Mr. Youna. I might add that the Senate committee did not ques- 
tion it. 

Mr. Moss. That is the responsibility of the Senate. We may desire 
to handle it in a different way. 

Mr. Youne. Again, the division of powers. 
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Mr. Fascetz. Mr. Meloy, from the standpoint of good legal tech- 
nique, would it not be better to adhere to the theory, if the Chief 
Executive were to exercise the prerogative, that it would be better to 
have it done in every case rather than to rely on a letter of this sort? 
There might be some question about a letter of this sort. 

Mr. Mevoy. Well, I think I would have to go halfway with you on 
that. I think if you go back to Mr. Truman’s directive of March 15, 
1948, where he lays down a directive with reference to the loyalty 
program, would be a good way to do it. I do not think you could 
burden the President each time that you had to make a decision on 
the exercise of power to withhold. 

I think it would be better under a general directive. 

Mr. Youna. They certainly would be awfully busy with 160 inves- 
tigations coming up this year. 

Mr. Fascenn. 1 am inclined to agree with Mr. Meloy on, perhaps, a 
general directive. If this thing is going to apply across the whole 
board, it ought to say it is going to apply across the whole board rather 
than take the position: “Here I am as a department head, or chairman 


® of a commission, and I have to go to my attorney to determine whether 


or not I am going to have the right or authority under this letter 
to do that.” 

Mr. Mevoy. Of course, I disagree with you to this extent: I think 
that letter is binding on ‘all departments and agencies. 

Mr. Fascen. Sir? 

Mr. Mexoy. I think that letter is binding on all departments and 


} agencies, as laying down a principle, but you are asking me for my 


opinion as to the best way to draft such an instrument? 

Mr. Fascetn. That is right. 

Mr. Menoy. I say the Presidential directive would be better. 

Mr. Fascetzu. That is all I have, Mr. Chairman. 

Mr. Scuer. Calling your attention to that part of your reply which 
is on page 88, I believe under question 6, “What categories and types 
of information about the activities of your agency are available to the 


; organizations and individuals listed in question No. 1 above,” you 


cite a sentence which is as follows: 


The Commission tries to be as helpful as possible in the case of legitimate 
inquiries. A case in point is the detail of a member of the Commission’s staff 
to look through official files of World War I on loyalty matters and extract infor- 
mation for the use of an author in the field of political science. He could not be 
given access to official files, but the Commission considered his request for 
information legitimate and proper. 

Do I understand that the records of the loyalty investigative mat- 
ters and records of World War I are today considered classified, confi- 
dential information ? 

Mr. Youna. They are regarded as investigative files, of course. 

Mr. Scuer. You use the term “official files.” You state he could 
not be given access to official files. 

Mr. Youna. Yes. 

Mr. Scner. Do you include in official files the investigative matter ? 

Mr. Youne. Yes; that would be part of the official files. 

Mr. Fasce.u. Are there any unofficial files ? 

an aisnies Well, there probably are, but I cannot think of one 
offhan 


Again, we have tried to be as clear and specific as possible. 
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Mr. Scuer. Calling your attention to Executive Order 10501, sec- 
tion 4D, which is on page 539: 

When any department or agency has in its possession any classified material 
which has become 5 years old— 
and so forth, that material ought to be reviewed for declassification. 

Was that material from World War I reviewed for declassification ’ 

Mr. Youne. What section are you on? I am sorry. 

Mr. Scuer. Section D, on page 539, entitled “Material not officially 
transferred.” 

Do you see that in italics? 

Mr. Young. I have it. 

Mr. Scuer. Was that not a directive from the President in line 
with both the President’s stated policy and your stated policy that 
you will try to declassify as much material as possible at all times? 

Mr. Youne. Well, still we have investigative files there. I cannot 
tell you how many, or what number of those persons are still working 
for the Government. 

Mr. Scuer. Have yon made a review of this particular material 
involved here to determine whether it ought to be declassified ? 

Mr. Youne. I think that might well follow as a result of what we 
are doing here now. Weare going through them. As far as I know, 
nobody has gone through them for a long time. There was no par- 
ticular reason to do so until this chap came along and wanted the 
information. 

Mr. Moss. Mr. Young, do you have any idea what cost might be 
involved in maintaining security files as old as those? 

Mr. Youne. The cost ? 

Mr. Moss. Yes. 

Mr. Youne. Well, they are probably sitting on a dusty shelf, 
suppose, in St. Louis, or are they here ? 

Mr. Meroy. They are here. 

Mr. Youne. I do not know what the cost would be. 

Mr. Moss. Has there ever been any review of those for the purpose 
of determining the desirability of keeping them on and on? 

Mr. Youne. This particular set of files ¢ 

Mr. Moss. Yes. 

Mr. Youna. Not as far as I know, but as I say, as a result of our 
going through them now, maybe, we can get rid of them, or do some- 
thing else. 

Mr. Moss. You would have authority to do that? 

Mr. Youne. Under Executive Order 10501 we would certainly have, 
I would think, enough authority to do whatever is necessary. 

Mr. Moss. It might be very desirable to do it. 

Mr. Younc. I doubt if they are very voluminous or very bulky. 
I can think, perhaps, of a lot of other files which we could get rid of 
more quickly and which might make a better savings in cost of stor age 
and space. 

Mr. Fasceni. Mr. Young, would your feeling be: Why waste all 
the time and energy and the money involved in piddling around with 
records which are 40 years old, anyway? Just let them stay classified. 

Mr. Youne. I do not think they are probably any great burden on 
the American taxpayer today. As I say, I do not know ex: ictly what 
is involved in terms of bulk and storage space and that sort of thing, 
but it cannot be particularly expensive. 
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01, sec- | Mr. Fascetn. It cannot be important. There is no news in them; 
7% is there! 

material — Mr. Youna. Well, I am sure I do not know. I was amazed when 

™ this fellow came around to look at them, but I have given up trying 

ation. | to determine what is news after my day with the committee. 

ication? 7 Mr. Fascetz. That is very hard to decide. 


Mr. Scuer. The point is, Mr. Young, that both the en order 
flicially % and your own stated policy are to keep things as declassified as humanly 
> possible. 


Mr. Youna. That is the policy which is set forth in Executive 
» Order 10501. 

in line 7 Mr. Scuer. In your relations with the press, one page 89, you refer 

cy that § to 5 press conferences held by your agency between July 1, 1954, and 


times? @ July 1, 1955. 
cannot 4 Do you consider that number adequate for the full information of 


rorking | the press? 


4 Mr. Younc. Well, we go on the theory that this kind of a full- 
vuterial » fledged press c onference should be held when we have something worth- 
¢ = while and important on a basic change in policy or a new program 
hat we 9 or anew project, and something of that sort. You have to remember 

know, | that we are a small agency and, compared with that the Commission 
10 par- | has done in the past, I think our record is excellent on what we have 
tel the | done to try to bring information to the press, employee associations, 
| and other groups, and we have brought them in to consult with the 

ight be | Commission in order that they may learn about the things that we 


are doing. 

Mr. Scuer. As to the answer to question No. 2, you say there have 

been no background on briefing sessions over and above the open-on- 

the-record press conference es already referred to. 

Do you also find little value in off-the-record and background con- 

ferences with the press ? 

Mr. Youna. What do you mean, “also find little value” ? 

I do not remember saying anything about finding little value in 

the press conferences. ‘There has always been a great value derived 

from them. 

Mr. Scurr. Will you please explain why there was no background 

of our | 0 briefing sessions during that period of time 4 

| SOrfie- Mr. Youna. Well, I am no judge as to what you mean in your 
) definition of bac ‘kground or briefing sessions. Certainly, we have had 

© all kinds of talks with various individual members of the press about 

y have. 3 all aspects of the Commission’s operation from time to time. I have 

= held such discussions, and so has Mr. Macy and the other Commission- 

= ers. If we dignify those by calling them bac keround briefing sessions, 

bulky, oo then we have had a lot of them, but that was not what I felt you meant 


. . here. 
rid of / nt 
torage Mr. Scuer. On page 91 under question 5 (a) 


urpose 


Has release of important information been delayed in any instances? 
ste all “the reply is: 

1 with 
sified. 
len on 
‘ what 
thing, 


Not from standpoint of timing believed desirable by the Civil Service 
Commission. 
Mr. Youne. I think that is particularly a management question. 
To some extent it may be a policy question. If you havea big program 
to break, and it is all re: ady to go, let us say, such as this extension of 
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competitive civil service overseas, is it better to put it out Monday night 
in a press-release handout, or better for me, let us say, to go on tele- 
vision on Tuesday night or a week from Tuesday on a national pro- 
gram, to explain it to all the Federal establishments ? 

Mr. Scurr. You really meant from an informational point of view ¢ 

Mr. Youna. Yes. What did you think I meant ? 

Mr. Scuer. You said “from the standpoint of the Civil Service 
Commission.” 

Mr. Youne. Sure; not from the standpoint of timing believed 
desirable by the Civil Service Commission. How can you capitalize 
upon it with the people ? 

You have to capitalize upon your program and upon what you have 
to say, and give it out so that it has the greatest effect, and reaches the 
public which you want it to reach at the most appropriate time, and 
in the best fashion. I think our attitude on that is again set forth in 
my opening statement, and I would just like to say, Mr. Chairman, 
that 1 am very proud of the position which this Commission has taken 
in its attitude on public information, which, to my mind, is far supe- 
rior to what Commissions have done in the past. There is an attempt 
to pinpoint its programs and to give out as complete information as 
it possibly can in all these areas. 

I think the result has been a better appreciation around the country 
of what we are trying to do in the building up and developing of the 
career civil service. It is my long-range hope, regardless of what 
administration is in office, of what Civil Service Commissioners may 
hold these positions, that the esteem of the Federal civil servant will 
constantly rise in the minds and in the appreciation of the American 
people, and they deserve it. 

Mr. Moss. I certainly agree with that—that the more information 
and more familiarity the public has in regard to the actions of the 
Commission and the policies of the Commission, the more favorable 
the atmosphere will be if the Commission does the sort of job that I 
know we want it to do. 

I am rather interested now in getting into a specific field, and that 
is this matter of the classification of security information—the actual 
security information in the custody of your department, and the 
review procedures which are followed. 

One of the complaints which comes from too many sources to try 
to enumerate, and which is a very constant and continuing complaint, 
is that the Government tends to overclassify and that there is a reluc- 
tance upon review to declassify. 

What procedures do you have for review of this information ‘n your 
custody, which is classified from a security standpoint ? 

Mr. Youne. Let us see if we cannot define more closely what 
information you are talking about. 

Mr. Moss. 10501. 

Mr. Younea. Of course, the answer to your questionnaire on page 86 
sets forth the present steps taken by the Commission. Is there some- 
thing in addition to this? I am stil not clear as to just what you are 
looking for here. If we are talking about the security information 
in terms of the Federal employees’ security program such as the 
form 77 we talked about earlier, or our reports to the National 
Security Council, that is what we would normally call security infor- 
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night |e mation. Tf you are talking about security information in regard to 

n tele- TM the military 

I pro- Mr. Moss. I believe your investigative work is always classified ? 

Mr. Youne. Yes. That is always classified and that is a great 

part of our work. 

; Mr. Moss. You do not declassify that ? 

“ee 6 Mr. Youne. No. Another type that is classified is the test material. 

, 1 Mr. Moss. You never declassify that, either? 

lieved @ Mr. Younc. No. All we ever publish are sample questions of the 

talize —"@ type of information we will be looking for on an examination. We 
= never declassify that. Of course, if they get obsolete or are discon- 





view ? 





| have tinued or something of that sort, we do. The classified areas would 

es the be under the 10450 security program; all its investigative work—and 

» and © the Commission is doing about 56 percent of all the investigative work 

rth in = inthe Government and we expect that to increase next year—and the 

rman, > test materials which we cannot declassify. 

taken Mr. Moss. You originate some material under 10501? 

supe- a Mr. Macy. Perhaps I can be helpful on that. 

empt = Mr. Moss. I wish you would do so. 

on as ? Mr. Macy. There is a very limited amount of information under 
= 10501 which relates to mobilization planning in the civilian-personnel 

untry » area where we are working in conjunction with other agencies. It 

f the also is involved in certain activities pertaining to the continuity of 

what © government under the ODM program. Those are two examples I 


ma > can think of. 
, will 4 Mr. Moss. That material is reviewed how often? 
rican 3 Mr. Macy. Annually. 
Mr. Moss. The information under 10501 is reviewed annually? 
ation Mr. Macy. Yes. 
f the i Mr. Moss. What about the material under 10450? 
rable Mr. Youna. The 10450 material would include security appraisal 
hat I > reports of agencies and our reports to the National Security Council. 
> Ithink that is about all it would include. 
that 3 Mr. Moss. Is that ever declassified ? 
ctual ; Mr. Youna. None of that has been declassified. It is all current 
| the > material. 

q Mr. Moss. Is there a review of that ? 

» try 7 Mr. Young. There has not been a review to date on that. 

aint, 4 Mr. Moss. Would a review serve any purpose in downgrading or 
pluc- > declassifying ? 

{ Mr. Young. I would not think so because it is current security 
your information. 

Mr. Moss. Current by what standard, the need to classify or by 
what reason of recent origin ? 

Mr. Youn. I think it is of sufficient impact. Two years old would 
be the oldest, or it would not be that because those reports were not 
re 86 » made until late 1953 at the earliest. 
yme- 4 Mr. Moss. When would a review be made of that material, then? 
| are Mr. Youna. I think a review could be made at any time of that 
tion $= material. I would not think you would want to declassify it. 

the 4 _Mr. Moss. You would not want to declassify it if there were suffi- 
oral % cient reason to classify it until the reason no longer existed? 
tor- 
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Mr. Youna. I should not think you would want to declassify it until 
at least the individuals and persons were no longer with the Govern- 
ment or something of that sort. 

Mr. Moss. Until the individuals or persons what ? 

Mr. Youna. Are no longer with the Government. You have a lot 
of names of individuals in security cases and one thing and another, 
and you would not declassify those any more than you would a par- 
ticular individual’s security file. 

Mr. Moss. How long would you classify it ? 

Mr. Youna. Perhaps indefinitely, looking at the old loyalty files. 

Mr. Moss. If we are still classifying 40 years later, I can see ware- 
houses of classified material at a terrific cost. 

Mr. Youna. I think you have a good point. You are referring to 
investigative files. The security files we have under 10450 outside 
of the investigative records do not amount to anything. We could 
put them in half a file drawer. 

Mr. Moss. You say you could put the security files under 10450 in 
half a file drawer ¢ 

Mr. Youna. Yes. We have inspection reports on agencies which 
are not particularly bulky, and reports to the National Security Coun- 
cil, and that is about all. 

Mr. Moss. What is the bulkiest group of this material ? 

Mr. Youne. The investigative material. We are doing over 50 
percent of the investigative work of the Government in the Com- 
mission. 

Mr. Moss. Do you know how much that costs you to maintain # 

Mr. Young. Senator Johnson has gone into that at great length 
and has asked all the agencies for dollar figures in respect to their 
costs and so far has not been able to come up with a figure, and he 
has more information than we have. 

Mr. Moss. For your agency ? 

Mr. Youna. We know what it costs us to maintain our records. 

Mr. Moss. One of the purposes of this subcommittee is to assess 
costs. 

Mr. Youna. I can get an estimate of what it costs us. We would 
have to goto GSA for additional figures. 

Mr. Moss. We would like to have figures as comprehensive as 
possible. 

Mr. Youna. If their figures are as accurate as ours we can give you 
very accurate figures. st aad 

Mr. Moss. We hope they perform as efficiently as you do. 

Mr. Youna. Sodo lI. 

(The material referred to appears as exhibit 7, p. 406.) 

Mr. Moss. Any questions, Dr. Parks? 

Mr. Parks. I just have one question, Mr. Young. It leads us out 
of the field in which we are concentrating now, but in the reply to 
the very first question you have a table and that table indicates what 
types of information are available and are not available to the Con- 
gress and to the press. I notice that in only one instance cited is 
there any information available to the Congress which is not avail- 
able to the press. Will you comment on that ? 

Mr. Youne. What are you referring to, the eligibles again ? 

Mr. Parks. The only one is the postmaster eligibles. 
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Mr. Younes. Do you not think we really covered that pretty 
thoroughly this morning? 

Mr. Protas: Yes; but it says the major types of information as to 
which there are restrictions are listed in the following table, and I 
may misunderstand the table, but to me it appears to indicate there 
is no information which is restricted to the press which is available 
to the Congres, with this one exception. 

Mr. Youne.: I guess you both represent the public. 

Mr. Parks. Does that include congressional committees? It says 
the major types of information on which there are restrictions are 
listed in the following table. 

Mr. Youne. Where we give so much information to the press that 
there is very little left that the Congress can get that the press could 
not. There are certain footnotes on there which give added infor- 
mation. 

Mr. Parks. Do they indicate that any further information is avail- 
able to congressional committees which is not available to the press? 
Mr. Young. I think this table speaks for itself. 

Mr. Parks. I refer to the footnotes. Do they change the picture that 
the only information available to Congress that is not available to the 
press are postmaster eligibles ? 

Mr. Younea. The third or fourth one from the bottom, you read 
footnete 9, then there is the preceding item. In fact, all those with 
footnotes indicate there is some variation. 

Mr. Parks. Footnote 3 says the rating of the individual is given to 
duly authorized representatives of the individual as well as to the 
individual himself. 

Mr. Young. I was referring to footnotes 7, 8, 9, and 11. 

Mr. Parks. There are a few more exceptions. 

Mr. Moss. I am interested in this, where it says, “official records 
and files.” It says official records and files are. not available to the 
press, Congress, business, or research. To whom are they available? 
Mr. Youne. Where is that ? 

Mr. Moss. I was wondering why official records—these are official 
records—were not available to anyone? 

Mr. Youne. That would be the investigative records. 

Mr. Moss. Do you not have any official records other than investi- 
gative records? 

Mr. Youne. We have all kinds of records. 

Mr. Moss. This says official records are not available to anyone. 

Mr. Youna. We should have given a definition of “official,” I 
guess. 

_Mr. Fascetn. Mr. Chairman, why do we not have the Commission 
give us a list of all records they keep? I do not know yet what 
records they keep and what records they do not keep. I do not 
see how we could interpret that answer until we know what records 
they keep. 

Mr. Moss. Will you comply with that request? 

Mr. Youna. We will be glad to. I think we were probably re- 
miss in not defining that. 

Mr. Fascetu. That is the only way we can analyze it. 

Mr. Youna. We will be glad to furnish that. 

(The material referred to is available in the subcommittee files.) 
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‘ am Moss. Why are the names of members of security boards 
enied ? 

Mr. Youna. These are the hearing boards set up under Execu- 
tive Order 10450 of Federal employees who hear a security case 
on the appeal of an individual employee. <A hearing is at the option 
of an employee. If he does not ask for a hearing there is none. 
If he does ask for a hearing, then the agency of which he is an em- 
ples asks the Civil Service Commission for a roster of hearin 

oard members which we are required to maintain under 10450. We 
furnish that roster, which contains names and telephone numbers, 
to the agency, and they will pick out from that list a number of 
employees who are employees of agencies other than the one in- 
volved to constitute a hearing board. The names on that roster 
we have never released in any other way. There is nothing, I sup- 
pose, to prevent the employee from releasing that information. 

I think that it is only fair to protect your fellow Federal employees 
in that way so that they do not become the targets for either the 
groups or associations or any parties who might be interested’ in 
arguing or creating a fuss with regard to that particular employee 
hearing. I think the members of the board should be protected 
against the public attention. 

Mr. Moss. Are they not sitting in judgment on people ? 

Mr. Youna. They are listening to the case oa they make an ad- 
visory recommendation to the agency. 

Mr. Moss. Would you not say they exercise authority ? 

Mr. Youne. They exercise authority in coming to a conclusion 
and recommending to the agency, which recommendation the agency 
can accept or disregard. 

Mr. Moss. It is purely in the exercise of your discretion whether 
you adopt a policy of making the names available or not ? 

Mr. Youna. That js a general policy which was worked out in the 
executive branch in dealing with this matter. It is not the sole de- 
termination of the Civil Service Commission because we do not have 
authority to do that. ; 

Mr. Moss. Is that in the form of a directive or a verbal matter? 

Mr. Youna. The question has been raised many times. We have 
been through 4 or 5 or 6 hearings on the security program and they 
are still going on, and the question has always come up and the same 
question arrived at. 

Mr. Moss. Does the person who is accused have the names of those 
persons ¢ 

Mr. Younes. Certainly. He appears before them and he is at 
liberty to release their names if he wants to. We would have trouble 
getting members to serve on these boards if their names were pub- 
licized. 

Mr. Moss. Why are they not available to Members of Congress? 

Mr. Young. I think probably for the same reasons. We have not 
given out the names on the list to ogee 

Mr. Moss. If you were requested by Congress, then, you would 
refuse ¢ 

Mr. Younc. We have been several times. Most of the interest on 
the part of Congress in the names of the individuals has been in 
attempting to come to some appraisal of their qualifications to sit 
on these boards. 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 157 


Mr. Moss. Is that not important, that we know something about 
their qualifications ¢ 

Mr. Youne. That we have furnished. I have taken samples from 
the list and told committees of Congress what kind of people they 
were, their level, their training, their background, whether they had 
a law degree, whether they were engineers, so that they had the com- 
petence of the people on that roster. I might add that it is an excel- 
lent group. 

Mr. Moss. But it is still a secret court ? 

Mr. Youne. Court. 

Mr. Moss. Yes. 

Mr. Youna. It is not a public hearing. The employee is there with 
his counsel and the agency is there with its counsel, and if any wit- 
nesses are produced they are there also. 

Mr. Moss. These people are all qualified to pass judgment on their 
fellow beings ? 

Mr. Youna. That is a part of the democratic system; is it not? 

Mr. Moss. No; I do not think so. I think free and open trials are 
a part of the democratic system. 

Mr. Fasce.u. Is there a transcript of those hearings? 

Mr. Youna. Oh, yes. The employee has a copy of the transcript. 

Mr. Moss. At the moment I could not classify what this system is. 
I think it is rather a new development. 

Mr. Youna. I do not think this kind of hearing is a new develop- 
ment. The hearings under the Lloyd-LaFollette Act have been going 
on for some time. The 10450 procedure has been used in a relatively 
few cases. 

Mr. Moss. Yes; I think I commented on that before. 

Mr. Youne. Yes. Wecommented on it thoroughly at that time. 

Mr. Moss. Any further questions ? 

Mr. Parks. I would like to ask a question of Mr. Meloy relating 
to the powers of congressional committees. That is not the phase 
that we are taking up now so I shall not suggest any elaborate dis- 
cussion of that at this time. However, in view of the tabular state- 
ment contained in answer to question 1, I would like to ask you, sir, 
whether in general—not with respect to any particular item of infor- 
mation we have discussed here today but in general—do you assert 
any authority to withhold from congressional committees requests 
which are within the scope of their jurisdiction except on authority 
of the President or authority contained in statutes? 

Mr. Mevoy. I think we would rely on the President’s directives or 
statements in that area. 

Mr. Parks. Thank you. 

Mr. Moss. If there are no further questions, we want to thank you, 
Mr. Young, and your associates, for your appearance here today. I 
think this hearing has contributed much to an understanding of some 
of the problems all of us face in government if we are to bring about 
a freer flow of information. 

The committee will now adjourn until 10 o’clock tomorrow morning. 

(Thereupon, at 4:40 p. m. on Tuesday, November 8, 1955, an ad- 
journment was taken until 10 a. m., Wednesday, November 9, 1955.) 
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AVAILABILITY OF INFORMATION FROM FEDERAL 
DEPARTMENTS AND AGENCIES 


PART 2—Post Office and Treasury 


WEDNESDAY, NOVEMBER 9, 1955 


House or RepresENTATIVES, 
SUBCOMMITTEE ON GOVERNMENT INFORMATION, 
CoMMITTER ON GOVERNMENT OPERATIONS, 
Washington, D.C. 


The subcommittee met at 10 a. m., Hon. John E. Moss (subcommittee 
chairman) presiding. 

Mr. Moss. The subcommittee will please be in order. 

This morning the Government Information Subcommittee of the 
House Committee on Government Operations is continuing its study 
into the information practices of the various agencies and departments 
of the Federal Government. 

We are going to hear from officials of the Post Office Department, 
Mr. Eugene J. Lyons, Assistant Postmaster General, Bureau of 
Personnel and Mr. Abe McGregor Goff, Solicitor for the Post Office 
Department. 

Before we start with representatives of the Department, is there any 
statement you wish to make, Mr. Hoffman? 

Mr. Horrman. Only this, Mr. Chairman, to call the attention of the 
committee to the fact that this is not a new—well, of course it might 
be well to call attention to the fact that information that one of the 
Departments has a file carrying some 7,800 or more names with infor- 
mation which characterizes certain Senators and Congressmen, and 
perhaps their wives, as being either Fascists, Nazis, or Communists 
and that those files carry information on the views of the individual 
Senators, their wives, and Members of Congress; that before a sub- 
committee of this committee appeared the three Commissioners and 
they each asserted, undoubtedly true, that they had no knowledge there 
was such a file. 

Now, the cards in that file and the information thereon, (some of 
them from private sources, that is, from attorneys in New York and 
some of them from some of the other agencies of the Government), 
they were never verified or checked as to their accuracy, and when the 
Commissioners were before this subcommittee, they admitted very 
frankly that there was no authority for maintenance of any of those 
files, that they would be willing to sort through it and pick out the 
names of the Senators and Congressmen; that it was maintained, the 
thought being justified on the theory that those who were named in it 
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might be applicants for a Federal job, and it included among those 
names were those of Henry Ford oni other prominent industrialists— 
insofar as I know he never had any desire to apply for a Federal posi- 
tion—I think perhaps Mr. Ford was once a candidate for the Senate. 
So when we asked for permission, or the committee asked for per- 
mission to have a representative go through the files in order to see that 
the names and the information should be excluded, the Commission 
refused to give that information; would not give it to Members of 
Congress—I think some of it was given to the newspapers and that 
some newspapers did give it publicity. And yet the Commissioners 
refused, in response to a subpoena, in a letter directed to President 
Truman. A reply was received under date of October 1, 1947, which, 
among other things, the President said: 
I am advised that these records were maintained by the Civil Service Commis- 
sion on a confidential basis. 
And I might put in that that is one of the contentions before the 
committee now, the question of whether they are confidential. 
Mr. Moss. That is correct. 
Mr. Horrman. And the President continued: 


There is nothing in your letter which would indicate that the Commission 
was not justified in classifying them as confidential. 


That sounds familiar too. 
Nor am I justified— 
the President’s letter continues— 


Nor am I justified in overruling the Commission on the facts stated in your 
letter. 


I believe that it is in the public interest to keep Civil Service Commission 
records confidential in the absence of a compelling reason to the contrary in a 
particular case. Until circumstances are presented, I do not believe in inter- 
fering with the Commission’s refusal to make these records public. 

It was not made available to the congressional committee although 
they contained information or charges affecting Congressmen, Sena- 
tors, and their wives. 

Iam simply calling that to the attention of the committee, Mr. Chair- 
man, to show that this is a long standing practice. 

Mr. Moss. Do you suggest that the committee inquire of the Com- 
mission as to whether that file is still being maintained ? 

Mr. Horrman. I think it might be well. Of course, I am not 
especially interested because my lack of reputation, or reputation, 
has long been established, but a new man like yourself might be inter- 
ested in knowing how you are classified. We all know how you are 
classified as to ability and devotion to public service but on the ques- 
tion of loyalty, you might want to know how you are classified on 
the record. 

Mr. Moss. If there is no objection, this staff will make inquiry of 
the commission as to whether that particular file is still being main- 
tained. 

Mr. Horrman. And for what purpose? 

Mr. Moss. And the purpose of it. 

Mr. Fasceti. Mr. Chairman, I would like to concur in the remarks 
of our colleague from Michigan to say that I believe also this com- 
mittee should take notice of the fact that there has been withholding 
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of information throughout the history of our Government, down to 
the present day. 

(The material referred to appears in exhibits 8 and 9, p. 407.) 

Mr. Moss.. Mr. Lyons, do you have an opening statement or a pre- 
liminary statement you would like to present? 


STATEMENT OF EUGENE J. LYONS, ASSISTANT POSTMASTER GEN- 
ERAL, BUREAU OF PERSONNEL; ACCOMPANIED BY ABE McGREGOR 
GOFF, SOLICITOR, POST OFFICE DEPARTMENT 


Mr. Lyons. No, Mr. Moss, only by way of introduction, I perhaps 
have more than a common amount of sympathy and awareness of the 
problem concerning the release of public information, because I spent 
some 15 years as a newspaper reporter and I do sympathize with the 
problems which are involved. 

Mr. Moss. We hope, Mr. Lyons, with your experience, that you will 
be able to help us and to point out a method of opening the avenues 
to the news. 

Mr. Scuer. Mr. Chairman, I want to address my first series of ques- 
tions to Mr. Goff, the Solicitor for the Department. I am particularly 
interested in his views on this problem because he is a noted lawyer, 
has some deep knowledge of the Constitution, and rules and regula- 
tions. 

The reason I raise the question now, Mr. Chairman, is because 
yesterday when we addressed the question to Mr. Meloy of the Civil 
Service Commission about the particular statute, he gave us an inter- 
pretation with which some of us have some serious disagreement. 
That was the statute involving the so-called public records laws under 
the Administrative Procedure Act. 

We raised the question with him as to whether or not Section 1002 
(c) particularly did not set a mandate upon Government agencies to 
disclose public information, in a sense a public-records law. 

He replied by saying that he had cited that only for the purpose of 
bringing to our attention the fact that they must make disclosures of 
hearings material under the Hatch Act, involving State employees, 
but that it had no other relevance to a Government department or 
agency. 

Now, anyone who is familiar with the press problem knows that 
the basic problem is that of public records, because a public record 
is that which the public ought to know about; it is a record which is 
carried out either under a general mandate of a public official to 
inform the people, and a record which he must keep consonant with 
the duties of the office, or a record which he must keep under a par- 
ticular statute. 

Now, Mr. Goff, section 1002 of the Administrative Procedures Act, 
as you know, reads as follows: 

Except to the extent that there is involved (1) any function of the United 


States requiring secrecy in the public interest, and (2) any matter relating 
solely to the internal management of an agency (a) every agency shall publish— 


and I am now paraphrasing in the public register— 


description of its organization, its method of operation and functioning and its 
substantive rules. 
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(b) Every agency shall publish or make available to public inspection all % 
final opinions or orders of the adjudication of cases and (c)— 4 


and this is the crucial matter— 


save as otherwise required by statute, matters of official record shall. in accord- 
ance with published rules, be made available to persons properly and directly ~ 
concerned, except information held confidential for good cause found. 

Now, Mr. Goff, in the study of our subcommittee documents, that 
study indicates to me that your department, the Department of Agri- 
culture, the Department of State, and the Department of the Treasury, 
all took the positive position that this is a public-records law with 
the various exception stated; that the withholding was on the basis 
of the exceptions and that there must be good cause for the exceptions 
such as a function of the United States requiring secrecy in the public 
interest, or matters relating solely to internal management, or matters 
kept confidential for good cause found, but that, basically, this was a 
public record statute. 

Those four departments said so affirmatively. Two other agencies 
paraphrased that statute. They were Securities and Exchange Com- 
mission, and the Subversive Activities Control Board, which is ex- 
actly the language of this statute in its regulations. 

On the other hand, the Department of Commerce, the Civil Service 
Commission, and the Federal Reserve System used the language of 
this statute only-as an authority for restriction, but with no positive 
emphasis that it does have a public record mandate. 

Finally, 38 departments, agencies, boards, and commissions who 
answered the questionnaire made no reference to this statute at all; and 
most of them cited two questionable statutes or orders. One, they cited 
United States Code, section 22, which some of them contended 
is merely a custodial statute, and note the basis for the restriction of 
information because it says that the head of a department shall have 
care and custody of the records and so forth; or they cited, Mr. Chair- 
man, the May 17 letter as basis for withholding, including the Smith- 
sonian Institution and the Small Business Administration. 

With that background, Mr. Goff, I shall direct your attention to 
page 338 of the answer to your question in the committee print in 
which you say 

Mr. Moss. On what page? 

Mr. Scuer. 338, at the top of the page, in which you state : 

Descriptions of the central and field organizations of the Post Office Depart- 
ment, including delegations of authority by the Postmaster General to subordi- 
nates, the established places at which, and methods whereby, the public may 
secure information, statements of the general course and method by which the 
functions of the Department are channeled and determined, the nature and 
requirements of all formal or informal procedures and the substantive rules 
adopted as authorized by law for the guidance of the public, are published in 
the Federal Register. This information is pursuant to the provisions of the 
Administrative Procedures Act (5 U. 8. C. 1001 et seq.). 





Mr. Goff, as a lawyer who has long been engaged in Government 
activities, I should like your opinion on the statute and its relevancy. 

Mr. Gorr. Mr. Scher and members of the committee, I concur in 
general with the statement that has been made by Mr, Scher. In 
other words, the position that I took in my Department, and the De- 
partment takes, is that it is a general statute, directing the widest dis- 
semination of information, with certain very definite exceptions. 
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That is our position; we take that as basic statute which directs that 
departmental agencies, departments of the Government, give the 
widest information possible to the public, excepting only certain mat- 
terms which, in the public interest, must be held confidential. 

We have followed that course in the Post Office Department. We 
publish it in our manual, and the statement made by your counsel here 
is in complete conformity with the position that we take, as a Depart- 
ment, and as is evidenced in the answer to the interrogatory which 
we returned to this committee. 

Mr. Scuer. Another question raised by the statute, Mr. Goff, is 
the definition of the word “agency” in 1001 (a). 


Agency means, each authority— 
and note the word “authority”— 


whether or not within, or subject to review by, another agency of the Govern- 
ment of the United States, other than Congress, the court, or the Government, 
its possessions and Territories, and the District of Columbia. 

And it goes on with the exception about courts-martial, military com- 
missions, military and naval authorities, and so forth. 

Reading that language, is it your opinion that an agency includes 
the various administrative agencies, administrative authorities of Gov- 
ernment, including boards, commissions, departments, and agencies ? 

Mr. Gorr. Well, from your reading and from my own hasty reading 
of the section, that is certainly my view. ; 

Mr. Scnuer. And so the Export-Import Bank, the Farm Credit Ad- 
ministration, the Indian Claims Commission, the National Capital 
Housing Authority, and the Smithsonian Institution might well fall 
within that definition of agencies as being an authority of the Gov- 
ernment of the United States outside of the legislative or judicial 
branch, with the exceptions noted ? 

Mr. Gorr. Well, of course, they are—some of those you have enum- 
erated—are peculiar types of organizations, but I think, in general, the 
the statute is broad enough to cover them also. 

Mr. Scuer. Thank you, Mr. Goff. 

Shall I proceed, Mr. Chairman ? 

Mr. Moss. Certainly. 

Mr. Gorr. I would make this statement, but of course this is a 
matter of personal opinion. I do not know that the Attorney General 
has ever made a ruling in regard to it. 

Mr. Scuer. Mr. Goff, yesterday we read into the record an opinion 
and interpretation of the statute which holds as I have indicated, I 
believe: that is why I am setting this all forth in the record. 

Mr. Gorr. Was that an opinion from the Attorney General ? 

Mr. Scnrr. This is from the Attorney General’s Manual on the 
Administrative Procedures Act. 

Mr. GorF. I see. 

Mr. Scuer. So that I think that is even better than an opinion. 

Mr. Gorr. Yes. 

Mr. Scurr. SoI think I have good authority for my statement. 

May I address a few questions to Mr. Lyons? 

Mr. Lyons. Certainly. 
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Mr. Scuer. On page 383 of the committee document, at the top of ( 
the page, just for purposes of clarification, of the areas of restriction, WR adn 
the statement is made: 4 \ 

The Department will usually authorize inspection of other records after taking g tial 
into consideration— be thi 
six basic areas. anc 

I take it these are discretionary areas for the purpose of determining —¥ lar; 
whether a document should be released on the basis of reason. and good 7 ( 
judgment. put 

Will you explain the various reasons—there are seven—will you ~ ) 
explain the various provisions you have attached to the basis for | thy 
disclosure of records for matters of inspection ? 1 wo 

Mr. Lyons. Mr. Chairman, if I may, I believe the solicitor, since ~ vo 
he gathered together the information for the questionnaire, would 9 of 
be better qualified to answer that than I am. q ma 

Mr. Scuer. Mr. Goff. . bo 

Mr. Gorr. Mr. Scher, that answer is taken directly from our man- | on 
ual, and I am quoting part 114.42. This is all set forth in our manual wh 
and we have tried in the Post Office Department to publish the rules F wj 
that we have, so that the public will understand them; and anybody | fo 
can get a manual and find out just what our rules are. Under this 7 the 
paragraph that I have referred to is this statement: 3 ( 

Condition.—You may inspect all other records of the Department in the field 7 hea 
service if permitted to do so by the head of the bureau or office in the Post 4 for 


Office Department. In making such determination, the following items will be 
taken into consideration. 


j ; ‘ : ’ spe 
In other words, we are leaving it to the discretion of the depart- 7 pul 
mental head. ; a 


fat 
rey 
kn 


go 


You can understand we do have a positive statute providing that a 
there are certain things about mail matter that are inviolable for the dit 


(a) The interest of the person requesting permission to make the inspection. 
In other words, see if he has got a legitimate interest for looking 

9 > P 

into the record. 


(6b) Whether the disclosure of the information contained in the record will 
violate the privacy of the mail. 


protection of the individual citizen. There is not only a Supreme 4% jee 
Court decision on sealed mail, but there have been a number of court 7 ] 
decisions dealing with the inviolability of private affairs of the 4% peg 
patrons of the Post Office Department, that individual citizens must s req 
be protected. 5 tur 


(c) Whether the released record will jeopardize Federal Government access 


to information. has 


Now, that is a very important consideration because many times, 9 |S! 
as an example, there is an applicant for a position, and there is some ©! 
individual who we think knows him, and we ask for his confidential me 
opinion as to the man’s ability and character. We have to protect 9? 
that. confidence, and if we should disclose whatever the individual ~ : 
sends us in confidence, we lose our opportunity of securing a candid 
opinion. j 


That is just one of the examples where we might dry up the source 
of information if we indiscriminately let anybody see any information 
that is contained in public records. 
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» of (d) Whether the disclosure of the record will have the effect of hindering 
ion, | administrative decisions in the same or similar matters in the future. 
4 Well, I think perhaps an example of that would be where we nego- 
king [9 tiate for the leasing of property and matters of that kind, where we 
7% think it is in the public interest not to disclose publicly our interest, 
© and we do not want to create the possibility of having to pay a much 
ing [larger price because we are interested in a certain site. 
ood | (e) Where the purpose for which the record is sought is prejudicial to the 
{ public interest. 
you @ Well, I think we have a right to know why a person wants to see 
for | the records. We have to consider the purpose. I think that perhaps 
| , would go into the security angle. In the operation of any agency, 
ince you have to have some regulation, when they come and call for some 
uld 7 of these records, as to the purpose of the inquiry. If it.is a newspaper- 
= man, certainly he has got a legitimate interest. Is it to injure some- 
body else; what is the ‘purpose ? Also, we have a lot of original files 
an- @ on pornographic matters. We are not going to encourage everybody 
ual 4 who wants to know, that we have got these obscenity files and they 
ules will have an opportunity to come over and look through the files just 
ody § for a thrill. If there is a legitimate reason that he wants to study 
this the files, we will be glad to give the m to him. 
(/) Whether the record is otherwise made public, such as reports of public 
field 7 hearings and conferences, recorded maps, plats and documents, records published 
Post 5 for the information of the public and materials of a similar public nature. 
hed Well, if he already has easy access to the information, I think that 
i speaks for itself. If it is something that has alre sacdy been fully 
ut- published, we would give him the publication that it was in, but we 
» would not necessarily give him the original document. 
‘ion. J I think that, in gener ral, answers the series of questions. 
4 [ might say this, that these regulations—and I do not know how 
far they go back, but I do know that last year we made an extensive 
revision of our manual in an attempt to simplify the language, and I 
know this, that all of these provisions that were put in here at least 
| go back as far as the twenties and they were just in the ordinary 
hat @ business of internal operations. These seem like commonsense con- 
the ; ditions that we could well impose when a person sought one of the 
me ee records. 
urt 7 It seems to have worked out fairly well. I do not know that we have 
the @ been in the position of having declined anybody that I know of, a 
ust —“@ request about a record generally. I do not remember of ever having 
§ turned anybody down. 

Mr. Moss. Mr. Goff, I think there is one point on which there 
= has been considerable complaint registered with the committee. That 
res. iS the revision of your regulations— -or of the internal directives of the 
me  @ Civil Service Commission at the request of the Post Office Depart- 
tial oo %Mment—to withhold publication of the three successful applicants for 
ect » postmaster appointment. 
ual Mr. Gorr. Mr. Moss, that is a personnel matter and with your per- 
did | ‘Mission, I would like to refer the answer to that to Mr. Lyons. 

4 Mr. Moss. I would like to have Mr. Lyons comment on that. 
ree i Mr. Lyons. With your permission, Mr. Chairman, may I give you 
ion Om 2 little background of it ? 

d Mr. Moss. Cert: ainly. 
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Mr. Lyons. This action occurred prior to the time that I joined the 
Post Office Department, so when it was brought to my attention I 
made some research on it to find out exactly the reasons for it, with 
which, incidentally, I concur. 

In May of 1953, the Chairman of the Civil Service Commission 
wrote to the Postmaster General expressing concern over the fact that 
we were getting very few qualified applicants for postmaster positions 
which were vacant in a number of cities, and in some of these instances 
he pointed out that we did not have enough applicants to provide a 
register from which, by civil-service regulations, the Postmaster Gen- 
eral is to recommend to the President a candidate. 

Prior to that time, the Department had employed a Mr. Gus Hertz. 
Mr. Hertz had made an extensive postal field survey as a member of 
the staff of a Federal Manpower Policy Subcommittee of the Senate 
Post Office and Civil Service Committee. That committee inquired 
into the recruitment policy of the agencies and particularly of the Post 
Office Department, the type of candidate which resulted from the 
recruitment policy, and attempted to find out why there appeared to be 
less interest in some of the postmaster positions particularly. 

Mr. Hertz as a staff member wrote quite a lengthy report and then 
gave the Department, as a consultant, the benefit of some recommenda- 
tions with regard to improving the caliber of applicants for postmaster 
positions. 

Obviously, it is in the public interest to get the best candidates pos- 
sible for postmaster positions. 

Mr. Hertz said that in quite a few cities he had encountered the 
objection from businessmen to the policy of publicizing both the names 
of the applicants for the postmaster ioe and then later the names 
of those eligible for appointment; that is, the register of three. He 
stated that much of this objection appeared to grow out of personal 
embarrassment on the part of each candidate who failed to be placed on 
the register. That was particularly true because of the nature of the 
inquiry into the background of the applicant. That, I think, you may 
know, is done mostly by our inspectors and by investigators for the 
Civil Service Commission. That inquiry covers most of the individ- 
ual’s prior career; and some of these individuals that Mr. Hertz inter- 
viewed indicated that it was embarrassing to them to be publicized as 
an applicant for a position and then fail to make the eligible list, the 
eligible register ; that it resulted in a lot of Poe inquiry by other 
friends and associates and businessmen, and left the implication that 
there was possibly something wrong with that individual because he 
was not placed on the eligible list. 

Accordingly, the Postmaster General wrote to the Chairm:n of the 
Civil Service Commission on June 25, pointing out the probiems in- 
volved and asking the Commission if 1t would not be in the public 
interest to eliminate both the publicity on applicants and the publicity 
on the register, the names of those who were placed on the register. 

The Chairman of the Commission replied that the subject presented 
a considerable problem and that the Commission would make a careful 
inquiry before giving an answer on it. 

It was also pointed out that the postmaster positions are the only 
positions in the career service in which the Commission has made 
public the name of the applicant, and the names of those on the 
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register, and that, in fact, positions paying considerably higher 
salaries than those of most postmasters were filled without any pre- 
liminary publicity whatsoever. ; 

Of course, there is no question that there is paca pace: mA greater 
interest in the individual community’s postmaster position than there 
is in most other Federal positions. 

The Commission finally, on December 11, informed the Postmaster 
General that in view of the intense community interest in the appli- 
cant, and in view of the fact that, due to the nature of the inquiry 
made the names of people applying for the positions became public 
anyway, the Commission did not feel they could agree to eliminate 
the announcement of the names of the applicants. 

They did say, however, that they felt that they could eliminate 
publicizing the names of those going on the register. 

Now, while that did not fulfill entirely the purpose for which the 
Postmaster General had asked that the information not. be publicized, 
it has been of some assistance in this way: The names of the appli- 
cants are made public; there are usually a number of them, 7, 8, or 
more in some cases, and they, at least, do not suffer the further 
embarrassment of publication of the fact they were not on the eligible 
list. Of course, the decisions as to the appointments obviously are 
made public quite promptly. 

That is the whole background of it. I feel that any appointed offi- 
cial, as well as those who are elected, must act to the best of his 
ability in the public interest. I think that it is certainly in the public 
interest and that we secure better qualified and more applicants for 
postmaster positions if a reasonable degree of confidence is main- 
tained on the investigations which occur, and the results of those 
investigations, before the announcement of the final decision. 

Mr. Moss. The first 3 names do not necessarily mean that only 3 
actually achieved a passing grade on the examination ? 

Mr. Lyons. No. And then there are other things such as veterans’ 
preference. It is only the three highest that appear on the register. 

Mr. Moss. And all of the rest could have still passed, with almost as 
high a grade as that obtained by the top three, so there is not neces- 
sarily any implication of failure. 

Now, you announce no name of those on the register. 

Is it possible that the public reaction, if it is to be unfavorable, is 
going to apply against all of the remaining applicants, rather than 
just those below the top three? 

Do you not have the same reaction in the community today as you 
did before? ipl ert Sp 

Mr. Lyons. We believe not to the same extent. 

Mr. Moss. At least there are an additional two who are not given 
public credit of having achieved a high position in the examination ? 

Mr. Lyons. Mr. Chairman, the public is perfectly aware that only 
one person can be appointed as postmaster, so it does not necessarily 
indicate an onus of failure of all of the other candidates. They 
appear to feel—at least the applicants do—that publication of the 
name as failing to make the register, carries the implication that 
something may be wrong with those off the register. 

_ Mr. Moss. Could that conclusion be reached for all of the addi- 
tional applicants, since you still publish the names of the applicants? 
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Is it not true, that even though you are publishing the names of the 
applicants, that this is the only area where the public views the selec- 
tion as a sort of political selection ? 

Mr. Lyons. I am not sure that that is so. I think the public at 
times views the selection of officials, when a new administration comes 
in, of any agency, as having some political implication; that the 
administration generally attempts to choose people who are sym- 
pathetic with its objectives and goals and methods. 

Mr. Moss. It is the only one where the President nominates and 
sends the name to the Senate? Depending upon the political charac- 
ter of the administration, the Senator or Representative usually has 
approved in advance or indicated no disapproval in advance of the 
name submitted. I believe there is also the practice, is there not, that 
the local political committees interest themselves in these appoint- 
ments and usually release in the hometown papers the fact they 
have endorsed Mr. X for Postmaster? Do they not do that in this 
situation ¢ 

Mr. Lyons. That still occurs certainly in some areas as a result 
of the fact that for many, many years the position actually in fact 
was a political position pure and simple, prior to the time that it was 
placed under the career service. 

Mr. Moss. But it was placed there to give it the advantage of more 
secure tenure rather than a clear selection on merit. 

Mr. Lyons. I certainly hoped in placing it in the career service 
the objective was to make the selections on the basis of ability and 
merit, r 

Mr. Moss. I would hope ultimately to see the jobs filled entirely 
upon that basis. We are talking of an informational policy applying 
to conditions as they are today, and those positions are still filled to 
a large extent upon the basis of political selections, are they not? 
You get a lot of heat in a small town even today. I can attest to that 
quite readily. You will get a lot of heat as to who should be the 
postmaster. He is regarded as one of their officials. They choose 
sides very readily when a vacancy occurs. The newspapers are ex- 
tremely interested in who gets in the top three, and those who have 
been active on behalf of one of the candidates are interested. 

Maybe you have some statistics that you could cite for us indicating 
the number of applicants prior to the date you stopped announcing 
the names of the eligibles and the figures on the number of applica- 
tions after this policy changed. 

Mr. Lyons. The Commission would have that information, Mr. 
Chairman. We do not always know who the applicants are until 
after they are published by the Commission. 

Mr. Moss. I will instruct the staff to request that information from 
the Civil Service Commission. 

(The material referred to follows and is also in exhibit 4, p. 397.) 

By letter dated December 15, 1955, Mr. Samuel J. Archibald, staff director of 
the Government Information Subcommittee, requested Chairman Young to 
furnish the subcommittee with statistical data reflecting the number of ap- 
plicants for the position of postmaster both before and after the date on which 
the Commission established a change in policy with respect to releasing names 
of eligibles in postmaster examinations. The policy change occurred on Sep- 
tember 29, 1953. The statistical data here provided cover the period from 
July 1, 1950 to December 17, 1955: 
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| Number of 








Presidential postmaster examinations examinations | Applicants | Average 
——_—_— — —_———- - = — ——— iti rieeaeniiy er ae ae ae —e-e ag —— 
Fiseal year: . 
1956 (July 1 to Dec. 17, 1965)..-.---..--.--...-------------| 610 | 4, 340 | 7.1 
1955 (July 1, 1964, to June 3, 1055).......-.......--.------- 1, 548 | 10, 581 | 6, 83 
1954 (July 1, 1953, to June 30, 1954) .............-..-------- | 2, 413 | 17, 561 7.27 
1963! (July I, $o Dec 31, 1062)..............;....- ere---] 465 2, 641 | 5,7 
1062 (July 1, 2001, 86 JUNO SD, B00). 2-2 roe oc eee .| 1, 197 | 5, 880 | 4.9 
1951 (July 1, 1950, to June 30, 1951) .-....--.------------- | 1, 100 | 5, 665 | 5.1 





Figures incomplete because of change in program on Mar, 24, 1953, when all pending examinations 
were canceled because of change in standards. 


Mr. Lyons. I would like to mention, Mr. Chairman, if I may, 
another factor that may have a bearing on the number of applicants 
and that is the fact that the Post Office Department revised its stand- 
ards in cooperation with the Civil Service Commission for qualifica- 
tions for postmasters in early 1953, which had some effect in dis- 
couraging applications by persons without any semblance of quali- 
fications. 

Mr. Moss. We have offset that, I believe, by increasing the rate 
of compensation. 

Mr. Fascetx. There must have been other deterrents. 

Mr. Lyons. The rate of compensation, as you know, was only in- 
creased quite recently and the new salary schedules have not yet been 
put into effect. 

Mr. Moss. There was anticipation of increased benefits for a num- 
ber of months as the result of the action of the Congress. 

Mr. Lyons. We hope it will have the effect of giving us not only 
more, but an improved caliber of applicants. 

Mr. Moss. I know that you are familiar with the fact that there 
have been charges—and I am not here to evaluate those charges— 
that veterans have been passed over. 

Now, in the release of these three names, does not it contribute to a 
better understanding and a reassurance that they have not been 
passed over ? 

Mr. Lyons. Frankly, I doubt that. 

Mr. Moss. That is a major point of interest to some of the press. 
[ might say on this one point we have had probably more press in- 
terest than on almost any other issue. 

Mr. Horrman. May it not be that that news is more salable or 

valuable than some other ? 
_ Mr. Moss. If it is more valuable it is definitely more in the public 
interest. There is more public interest in that news and because of 
that I personally feel if we are to assess the attitudes of Government 
here there is really no compelling reason, as opposed to the public 
interest, which would require the withholding. 

his is one field in which there is a lot of interest, not just press 


| but public interest as well, and it is clearly demonstrated in the pub- 


lications received by this committee. 

Mr. Fascentn. You say that you concurred in the withholding of 
this information after you examined the situation. Do you still feel 
today that the situation is such that this withholding should continue ? 

Mr. Lyons. In my opinion, we are getting a little better caliber and 
more applicants as a result of the withholding of the registers. I real- 
ize What is in the public interest is a matter of judgment. Is it more 
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in the public interest to get the best candidates for postmasters, or to 


satisfy entirely the public curiosity about the candidates for post- aa 
masters? It is a difficult question to answer, and my own experience ae 
in the field of personnel administration makes me absolutely certain pe 
that the publication of the names of applicants for almost any posi- “i 
tion that is not elective causes great difficulty in getting higher 7 on 
caliber personnel to make those applications. Mme ac 
Mr. Fascetu. Is it fair to assume there might not be some other na 
methods of overcoming this deterrent—higher pay ? sid 
Mr. Lyons. Certainly, higher pay is a major factor. However, wl 
to be quite frank about it, our salaries for postmasters, with the limi- — a 
tation imposed by the Congress, are still far too low to attract for © 14 
the larger offices the caliber of men that business and industry have “J ¢,, 
to guide enterprises of similar size. Me fre 
s I said, in my own experience in personnel administration, it J os 


was certainly the policy for very good reasons of all business gener- ~ 
ally not to reveal the names of applicants for positions, although in WB o¢ 
certain cases there was considerable public interest in them. I realize | 


that Government must operate much more in a fishbowl, in a sense, 7 ” 
than private industry, yet from a personnel administration standpoint ~ the 
the same reasons compel some consideration. car 

Mr. Moss. I would like to ask if there are not very definite factors “WB ¢}, 
limiting the number of candidates for postmasterships. As a rule, “J je 
one of the questions a man is going to ask himself in his community, “JB ¢h¢ 
depending upon the political party in control, is: Would I have any © ) 
chance? There is certainly going to be this major consideration: Am “yoy 
T a member of the right party? Do I have friends able to get for me “@ Ty 
an endorsement of the county committee, or whatever committee is the 
functioning in the area? Do I have perhaps strong enemies in the J jc. 
party who would resist my appointment? ™ ar 

Those are political considerations as to whether or not he should J jn¢ 
even consider trying. Now, the increase in salary or the lack of pub- “Bj; ; 
licity is not going to encourage that person on the cold facts of “J ely 
political reality to make application even though he may be exceed- J yef 
ingly well thought of. het 

I think because we have not created a true merit selection of post- J sta 
masters we exclude from the list at the very beginning some of the 9 Go 
best qualified men. ] 

We have many other factors that would have to be taken into con- ] 
sideration rather than placing the entire burden of blame for failure 9% (o, 
to recruit adequately qualified candidates upon the release of informa- I 
tion. I think that there are other factors. @ an 

Mr. Lyons. I would agree with you completely; there certainly | 7 7 
are other factors. That is only one of the factors. It has some im- | J too 
portance, however, and I would also say to you it is my firm belief J mi; 
that there is less and less of the factor which you mentioned. We ) 
still have cases where those that have not applied and we may try @ cha 
to encourage to apply will ask—well, is it a permanent job? Willl | see 
be kicked out the minute a change in administration occurs? That J at; 
long tradition in the postal service, Mr. Chairman, of the postmaster- \ 
ship being strictly a so-called political plum is in itself a handicap in “J Py 
recruiting new postmasters. However, the fact that the number of 7 } 


appointments of new postmasters from the service itself has increased "wil 
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so substantialy during the last years is an indication we are gradually 
moving more and more toward a strictly career-service type of ap- 
pointment. ' ; 

Mr. Moss. To the extent that is true, Mr. Lyons, I certainly con- 
gratulate you. I think, however, we have another problem. I know 
of communities where acting postmasters have now been serving for 
a considerable period of time and there are complaints that no nomi- 
nation has come forward because it has been impossible in the exam- 
ination to qualify among the top three a person acceptable to the 
political interests of the community. That is going to continue unless 
you release the names of the three after an examination is given. 
J think here again is an instance where, rather than moving away 
from a freer flow of information, if we actually had maintained the 
free flow we had and attempted to direct our efforts to a greater flow 
of information, there would be more public understanding and an 
improved attitude toward those responsible for the administration 
of the Department. I do not think you gain anything ever by with- 
holding a fact unless it is extremely important that you do so, 

Mr. Lyons. I am sure you understand, Mr. Chairman, that even 
though you may have more than three applicants you do not neces- 
sarily have a register. The reason for that is in many cases some of 
the applicants fail to meet the standards, and even though they may 
be ranked sixth, seventh or eighth, or anywhere in the examination, 
they still are not placed on the register. 

Mr. Moss. I have heard the charge that the reason these names have 
not been released—and I can cite you communities, but at the moment 
I would rather not—is because the public knows the veteran who is at 
the top is not the one who is going to get the endorsement. Everyone 
is embarrassed, so nothing is said. There is no announcement that 
a new examination is to be called. There is just silence. After the 
interest of the community has been stimulated in the postmastership, 
it is going to continue. It is going to build up and all sorts of con- 
clusions are going to be arrived at. As I say, very few of them 
reflect creditably upon the Department in those instances. I think 
here, again, more information rather than less would create the under- 
standing which is so helpful to any department, or any official in 
Government in performing his assignments. 

Mr. Dawson. Are all eligibles notified that they pass? 

Mr. Lyons. Those on the eligible list, yes, they are notified by the 
Commission, not by the Department. 

Mr. Dawson. Can a veteran get the information as to who passed 
and the points by which they passed; the rating and the percentage? 

Mr. Lyons. From the Commission, yes, I believe so. Anyone who 
took the examination can obtain the information from the Com- 
mission. 

Mr. Dawson. Do you recognize in a congressional committee, 
charged with responsibility for following appropriated funds, to 
see that they are sotindiiites ky and efficiently spent, the right to look 
at interagency information ? 

Mr. Lyons. I think within the limitations of the directives of the 
President, the answer to that question is yes. 

Mr. Dawson. And if such an inquiry is made of your Department 
will it be referred to the President? If any question from a com- 
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mittee comes to you asking for information of interagency activities, 
is that question referred to the President? 

Mr. Lyons. Not necessarily directly to the President. If a direc. 
tive already issued by him does not cover that matter, there is an 
agency in the Bureau of the Budget to which we occasionally refer | 
that type of inquiry for guidance. a 

Mr. Dawson. Is there any standing directive from the President 
to your agency forbidding you to give information to a congressional 
comumnities charged with the responsibility of investigating your 
agency ? 

Mr. Lyons. I think the Solicitor could better answer that than I. 
I know of no such directive. 

Mr. Dawson. Then, if no such directive exists and you get a re- 
quest for that information, what is your procedure in order to deny 
it to a congressional committee? 

Mr. Lyons. Normally our approach is the other way, the positive 
approach. We would normally give it to the congressional commit- 
tee. There have been directives by various Presidents from time to 
time—— 

Mr. Dawson. I am not talking about various Presidents, I am 
talking about the President existing now. Are there any directives 
now existing by which you could withhold information from an 
investigating committee, a committee of Congress charged with the 
aigeneneNny of investigating your agency, its personnel, its policies, 
and why you do certain things? 

Mr. Lyons. I do not recall any case since I have been in the Post 
Office Department where any information was witheld from any 
congressional committee. 

Mr. Dawson. This is not within the purview of the investigation, 
but I would like to know, for my own information, under what cir- 
cumstances you would open a piece of first-class mail directed to a 
citizen. 

Mr. Lyons. May I refer that question to the Solicitor ? 

Mr. Gorr. We have a positive statute that says that no first-class 
mail may be cases except in the dead-letter office. There is, more- 
over, a very old Supreme Court decision that says that a person’s sealed 
letter is as private as if it were his own papers in his own home, and 
the only way a sealed envelope may be opened outside of the dead-letter 
office is by a search warrant issued by a competent court. 

You can understand in some instances in the detection of crime it 
becomes necessary to look into the private papers of a party. 

Mr. Dawson. Has the Post Office ever obtained such a search 
warrant without knowledge of the person to whom that letter was 
addressed ? 

Mr. Gorr. The Post Office never obtains these search warrants. I 
will give you an example. 

Mr. Dawson. I am asking that question because I have had various 
complaints about letters being opened en route in the post: offices and 
then coming to the persons stapled up with a notation “Opened by 
mistake,” 

I cannot think of any mistake that would allow the Post Office to 
open a first-class letter addressed to an individual, 1 am trying to 
find out how. 
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Mr. Gorr. Mr. Dawson, I know personally of one instance where a 
postmaster was relieved of his position because he did that. One of 
the charges against him was that he opened first-class mail. I remem- 
ber that his defense was that he opened it to see where the man had 
gone to that the letter was addressed to and he wanted to be sure to 
send the letter to the right address. That was not accepted because 
we have a statute that says the secrecy of sealed mail is inviolable. 
We cannot let our postmasters make the determination when they can 
violate that statute. 

Now, the example that I want to give you is this: It is one that 
has come up since I have been in the Department, and, in spite of the 
statement made by counsel here, I am just a country lawyer. I served 
a term in Congress and have been in Government in this position only 
since February 1954. 

Mr. Dawson. You are doing all right. 

Mr. Gorr. This was a case where a murder had been committed. A 
package was mailed by an individual in the town where the murder 
was committed addressed to himself in another town. The Depart- 
ment of Justice believed they had located the man who had committed 
the murder. He had sent this parcel first-class mail and it was sealed. 
I had a call from a southern postmaster saying that the United States 
marshal was there in his office and wanted to open the package, and 
the postmaster wanted my opinion as to whether he should let the 
marshal have the package. said, “Mr. Postmaster, you inform the 
marshal if he secures a search warrant in the regular way and satisfies 
the Commissioner there is a reason for a search of the letter, the same 
as if it were a paper in the man’s home, and he brings you a 
search warrant, then you are authorized to open it and let him see 
the contents.” 

The marshal got the search warrant. They opened the parcel and 
it contained a pistol. The pistol was of the same caliber as the pistol 
that committed the murder. They then confronted the sender of the 
pistol with the fact that he had mailed this pistol and he confessed 
to the murder. 

You can see that that is an instance where under the direction of a 
court the first-class package was opened. 

Now, that is the protection that must be put around every citizen’s 
first-class mail, and the Post Office Department does not open sealed 
mail unless there is a search warrant that is presented for the opening 
of such mail. 

Mr. Dawson. Except by mistake. 

Mr. Gorr. Well, we would like to know about those cases. 

Mr. Dawson. I will give you some of them. 

Mr. Gorr. I would be very interested. 

Mr. Dawson. I will give you some of those. 

Mr. Horrman. Does the Department publish the names of all those 
who apply for postmastershipet 

Mr. Lyons. The De artment does not release the names because 

he Civil Service Commission and the Commis- 


the applications go to t 
sion releases those names to the press. 

Mr. Horrman. To the press? 

Mr. Lyons. Yes. 

Mr. Horrman. Do you know why they do that? 
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Mr. Lyons. In a letter to the Postmaster General explaining it, the 
Chairman of the Commission said that there was so much local interest 
inthe postmaster’s position that the Commission felt that they should 
release it. 

Mr. Horrman, The practical thing is the appointment of certain of 
the postmasters comes under what is termed the spoils system. At 
the present time, it is the policy with reference to the appointment of 
postmasters to have the Senator or the Congressman in whose district 
the office is located make a recommendation. 

Mr. Lyons. The appointment of a postmaster was placed under the 
career service some years ago, so that the recommendation is confined 
to a character recommendation. We get recommendations from both 
political parties for the appointment of postmasters, Of course, those 
recommendations bear weight. 

Mr. Horrman. This is what happens insofar as I know, and I know 
very little about it. As I understand the situation in Michigan, there 
are a number of applicants. Then when it comes to an appointment 
the Civil Service Commission, or the Post Office Department, I do 
not know which, sends the Congressman representing that district a 
list of the 3 highest names, the 3 eligible ones. 

Mr. Lyons. ‘The Commission furnishes that. 

Mr. Horrman. The Congressman is permitted to make his recom- 
mendation as to 1 of the 3; is that not the way that it works? 

Mr. Lyons. Yes. The Congressman does make the recommendation. 

Mr. Horrman. It is my understanding that the man, because he 
probably does not know much about the local situation—and of course 
he desires to get the best possible postmaster in his district, the most 
popular, if not the best—he follows the recommendation of the local 
township, the village and county committee. That is the way that 
he ducks the responsibility, or criticism for naming an individual. 
Is that not the way that it works practically ? 

Mr. Lyons. I am not sure what the Congressman does. 

Mr. FascetL. I want to thank you for qualifying it. It not only 
does not work that way in my district, I have not heard about any 
appointments in my district. 

Mr. Horrman. In your district, as I understand it, the political 
organization takes complete control. In my district they permit us 
the privilege of naming someone. 

Now, what is it that they are complaining about here? Are they 
complaining about the failure to publish the names of all of the 
eligibles? Do you publish the top three? 

Mr. Lyons. The names of the applicants are released to the press. 
Then the name of the selected individual is released to the press. 
The names of those who make the register from the list of applicants 
are not released to the press by the Commission. 

Mr. Horrman. As I understood it, you said one of the reasons for 
not publishing the names of the top three was that you did not want 
to give any occasion for adverse criticism of those who did not pass. 

Mr. Lyons. That is correct. We do not want to expose any appli- 
cants who so-called did not pass, to any embarrassment in their home 
communities. 

Mr. Horrman. I think that you are right about that. I know of one 
locality where a civic organization, the Rotary Club or the Lions Club, 
put an advertisement in the paper advising all the citizens in that 
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t, the town who thought they were qualified to apply for postmaster. Then 
terest a number did. A number took the examination. I can see how em- 
hould § barrassing it would be to have it come out in the press that they were 
J found wanting. 
in of People always line up in acommunity. Some folks are behind Jim 
- At | and some are Sehind Fecha, and it gets pretty heated in some of the 
mt of 7 small communities. Then the Department will be called upon and the 
strict | Congressman in that particular district—“I want to know why Julia 
: did not qualify. She is a fine young lady. She was educated at the 
arthe @ university.” She just did not make the grade. Now, we have one 
fined 7 applicant who took the examination. He has been 38 years in the post 
both | office. Although the previous postmistress was once indicted and 
those © acquitted and had no administrative experience, they turned this gen- 
4 tleman down after 38 years of experience because they said he had no 
know 7 administrative experience. It is mighty embarrassing to the Con- 
there jj gressman and the other candidates to have them labeled, “You are not 
ment 7 qualified.” They will come to me and ask, “Why?” 
Ido § Mr. Moss. I get letters now from the others asking me why they 
rich a | are not qualified. 
Mr. Horrman. That is right. 

3 Mr. Moss. They used to publish those qualified. Now you appoint 
com- | one. I think a reasonable assumption would be that all the others 
- failed. You published the names of the applicants. 
ution. 7 Mr. Horrman. They did fail to make the first three. 
se he | Mr. Moss. They fail to be appointed. 
ourse 7 Mr. Horrman. They failed to make the grade to the first three. 

most | Mr. Lyons. That is correct, and the impression seems to be they 
local | failed. There is one important change that is being made. The Com- 
that § mission has agreed to place more emphasis on postal experience with 
dual. “ regard to qualifying than they have in the past, and that will be 
® helpful to the Department in the appointment of people from the 
4 postal service; in other words, the promotion to postmaster of people 

only | in the service. 
tany | Mr. Fascetx. Mr. Lyons, let us say that you have 8 applicants 
and an examination is given and you have 8 eligibles. How long 
itical “@ can you keep the eligibles on the list before a nomination is sent in? 
lit us | Mr. Lyons. Generally speaking, the Commission follows up on that 

4 in 6 months. However, very often you may have eight applicants 
they © and only two make the register. In that case the acting postmaster 
f the | continues until the Commission can get around to holding another 

; examination to get an additional name on the register because you 
press. 7 need three from which to select. 
press. 7 Mr. FascetL. Suppose three are on the register. How long can you 
eants 7 hold them before an appointment is made? 


d Mr. Lyons. Frankly, I do not know the legal answer to that. It 
is for © is a regulation by the Commission. We have, for instance, quite a 
want | number of postmasters who in effect have been appointed but not 
pass. | confirmed. 
yppli- © Mr. Fascett. How long can they remain as the nominees, holding 


home © the job as a Democratic postmaster, waiting for the Senate to confirm 
3 a Republican appointment ? 

fone © Mr. Moss. The register can remain in effect until taken out. The 

Club, © man can continue filling the job on an active status, if he is the one 

that § who has been nominated, until his nomination has been reviewed 
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by the Senate, or someone else nominated, and that nomination ap- 
proved by the Senate, then he would take over. 

Mr. Gorr. My impression is this: they are appointed for 6 months 
and subject to renewal until the action you have specified has taken 
place. In other words, you appoint an acting postmaster. He holds 
it for 6 months and he is reappointed, and then if his name goes up 
and he is turned down in the Senate, he is out immediately. There 
has to be another active postmaster appointed. My understanding 
is he continues to hold it subject to this 6 months renewal unless there 
is some definite action taken by the Senate. 

Mr. Fasceti. Under any conditions would you ever recommend 
names to be published ? 

Mr. Lyons. Are you referring to the eligible list ? 

Mr. Fasceti. Yes, the postmaster eligibles. 

Mr. Lyons. I would not say there would never be an instance where 
it would not be well to publish them. I cannot think of a situation 
at the moment. 

Mr. Fasceti. What could we do right now so as to make this in- 
formation public, or what should be done? 

Mr. Lyons. We do not think that it should be made public. 

Mr. Fascexu. I gathered that. Now I am trying to find out what 
conditions we should change so you could make it public. 

Mr. Lyons. You are asking me what the committee should do to 
force the Post Office Department to make those names public; is that 
it? 

Mr. Fascett. I am just asking you what, in your opinion, can be 
done, or should be done, if the desire were to make this information 

ublic. 
. Mr. Lyons. I assume you could ask the Commission to make it 
public. The Post Office Department would continue to recommend 
they do not make it public. 

Mr. Fascetit. The Commission has already said that they are going 
to honor the request of the Post Office Department, and as long as the 
request is in they are going to continue to withhold the information. 
You say that you have a good reason for withholding the information, 
and that reason is publication deters the number of applicants, and 

ou want to get more and better applicants so that you can have a 
ard qualified postmaster. All I am asking you is, under those cir- 
cumstances what would you change so that the information could be 
made available? 

Mr. Lyons, Frankly, I know of no means of making it available 
without causing the same difficulty in the recruitment process that 
existed prior to the time it was decided not to make the names of those 
on the register public. 

Mr. Fasceti. Do I understand from your statement that you feel 
if you improved your recruitment processes, if you raise salaries, if 
you improve public relations: in the community, if you do a number 
of things that would occur naturally in the normal course of business, 
you could not reach the goal that you are trying to achieve? 

Mr. Lyons. I still feel that publication of both the applicants and 
the names on the register dges prevent some qualified ear from 
seeking the position because of the feeling they would suffer personal 
embarrassment. 
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Mr. Fascett. Do I understand you further to say no matter what 
was to take place in the way of improved conditions and what not, it 
is still your opinion that the names of applicants and eligibles should 
be withheld ? 

Mr. Lyons. That is my opinion; yes. my 

(Nore.—Post Office Department’s revised position on information 
about postmaster eligibles included as exhibits 10 and 11, p. 409.) 

Mr. Scuer. I would like to continue with another question of Mr. 
Goff. I am asking the question of Mr. Goff as a country lawyer, 
similar to another country lawyer whose name was Abe. 

Mr. Gorr. You flatter me. 

Mr. Scuer. Mr. Goff, you recited in response to the questionnaire 
of committee document, page 383, title 5, United States Code, section 
22, which reads as follows: 

The head of each department is authorized to prescribe regulations, not incon- 
sistent with law, for the government of his department, the conduct of its officers 
and clerks, the distribution and performance of its business, and the custody, use, 
and preservation of the records, papers and property appertaining to it. 

You cited that, Mr. Goff, as one of the two basic statutes which 
permit you to deny access to information. 

Do you consider besides those positive assertions, the promulgation 
of regulations and the conduct of officers and clerks, the fact that the 
phrase, “the custody, use, and preservation of the records, papers, and 
property,” includes the suppression of information ? 

Mr. Gorr. That is my viewpoint, that we have the basic statute 
under the Administrative Procedure Act that we have already dis- 
cussed, and it makes certain exceptions as to the matter of information. 
Then, 1 regard section 22 of title 5 as simply a statement authorizing 
the head of a department to make some reasonable regulations on the 
way information is made available, and that you construe the two 
together. In other words, we have section 1002 of title 5, this general 
statute; then the Postmaster General acting on the statute you have 
just cited. Section 22 is the authority for the making of published 
regulations about giving out information. Now, we do not look upon 
it as a statute to restrict information, but it is a statute that will pre- 
scribe under what conditions inquirers may receive the information, 
and that statute has been sustained by the courts. 

I was just looking, after our discussion to subhead 6 of the cita- 
tions found in the United States Code. I am talking now about the 
United States Code Annotated under section 22, and summarized 
there are some of the court decisions, and these court decisions recog- 
nize that under the statute reasonable regulations in giving out or 
denying information will be sustained by the courts. I take the posi- 
tion, and certainly my office takes the position, that the two go to- 
gether. In complying with both of them, we have published our 
manual which sets forth to the public just how they can secure depart- 
ment information. We do not look upon it strictly as a restrictive 
statute. It prescribes the avenue by which the information may be 
obtained, the circumstances, the means to get the information, and 
we also, in our manual, invite suggested amendments. 

If there are any parts of the regulations that seem unreasonable, 
we request the public to make suggestions for amendment. We think 
that the two statutes go together. One is the basic statute authorizing 
































178 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


and directing the dissemination of the information and the second is 

a statute authorizing the head of the department to make some rea- 

sonable rules and regulations to effect that purpose. Also to include 

specifically the exceptions that are mentioned in section 1002 of the 
dministrative Procedures Act. 

Mr. Scuer. Then, what you are saying is, Mr. Goff, that it is not an 
all-inclusive prohibitory statute ; that it merely provides for the estab- 7 
lishing of rules and regulations based upon such things as you out- 
lined earlier, the reasonable rules of confidentiality, investigative 
matters, administrative decisions usually before promulgation, or 
while being debated, and such things as the statutory prohibition on 
tampering with the mails. 

Under those circumstances, do you not also feel that this statute 
in context with the other provisions of this act really were intended 
as matters of custody or housekeeping rather than prohibitions; that 
it, the other sections of the act talked about the suspension of civilian 
officers and employees, delegation of powers, and authority to subordi- 
nate, subordinate clerks, distribution of duties, the duty of the chief 
on receipt of the report, and so forth. Was not this more a housekeep- 
ing statute ? 

The reason I ask that is this: On the opening day of our hearing 
Dr. Harold L. Cross, whom we consider one of the leading authori- 
ties in the field of press law, made the statement to us that this 
statute 5, United States Code 22, has been tortured out of context, not 
only by the departments and agencies, but also by some court de- 
cisions < become a prohibitory statute when it was not intended that 
way atall. 

Now, as a country lawyer, I would like to know your opinion, from 
the language and context of the statute, what the situation is. 

Mr. Gorr. Well, now, I would express no opinion as to whether it 
has been taken out of context, or distorted. I am not here to criticize 
the courts. But I will say this, that my general impression, as stated 
before, is that the two go together and that, as you say, it is a statute 
for internal management of a government department like any great 
concern. There have to be some regulations about its papers and 
when those regulations are reasonable—and there are a number of 
cases on the subject—the courts always defer to the considered judg- 
ment of the executive head of the department if there seems to be a 
reasonable basis for the rule. 

So, in general, I concur with the view that this is an internal-man- 
agement statute. 

Mr. Scuer. Proceeding now to page 384 of the committee docu- 
ment, you make reference to a letter of May 17, 1954, from the Presi- 
dent to the Secretary of Defense on information involving confidential 
matters. A number of other departments and agencies have also made 
reference to that letter. 

I should like to ask you, Mr. Goff, whether you consider that letter 
is binding upon your department. 

Mr. Gorr. I do. 

Mr. Scuer. Why? 

Mr. Gorr. For this reason, that the President is the Chief Execu- 
tive; that all the departments act under his direction; that the heads 
of the departments are simply alter ego of the President; they are 
officials appointed by him to effectuate the broad purposes of the Ex- 
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ecutive. We come then to the matter of the separation of powers of 
the three great divisions of Government. 

The President is head of the executive branch. Certainly he cannot 
effectually discharge his grave responsibilities without occasionally 
issuing instructions to. his departmental heads. 

Now I think the substance of the letter of May 17, is already covered 
by the regulations that are issued in the department. But I do feel, 
on the theory of the separation of powers of the three great depart- 
ments of the Government, that certainly the Chief Executive’s direc- 
tion is binding absolutely upon his subordinates. 

Mr. Scumr. The reason I ask the question is this primarily: We are 
trying to establish at these hearings, which are studies, a right of the 
people to know as a constitutional right. Involved in that is the whole 
question of the power of the executive branch to withhold information. 
That is involved in the line of questioning we are going to turn to now. 

Mr. Moss. Mr. Goff, 1 am not an attorney, even a country one; but 
it seemed to me, as a layman, in reading the President’s letter of May 
17 that it was directed to the Department of Defense, to the Secretary 
of Defense specifically, and it said in effect : 

On this particular occasion, before a specific committee of the Congress you 

shall not permit certain things to happen and, in making this directive, I am 
asserting my authority as the President of the United States. 
It clearly directs the witnesses before the Committee on Government 
Operations of the Senate then meeting that certain specific informa- 
tion should not be disclosed, regardless of who might benefit by the 
disclosure. 

Was that sent to each department, or was it directed only to the 
Department of Defense ? 

Mr. Gorr. Well, I do not remember seeing the letter at that exact 
time. My impression is there was a public release and the release was 
sent to all departments and sent to all the papers—to anybody, and 
that it was issued as a press statement. 

Now lawyers feel this way. We base a lot of our views on precedents 
and here is a situation where the President has issued a directive. It 
is true the letter was directed to the Secretary of Defense, but it enun- 
ciated certain broad principles. Those principles are consistent with 
the law as it has been agreed to generally, as far as I know, by all text 
writers and students on the subject. 

I feel, when the Chief Executive has stated broad principles to apply 
to a specific case, it is the duty of every department head to concur and 
follow those principles in a similar situation. 

I want to remind you, that the department heads hold their office 

at the will of the President and, of course, it is their duty to follow 
generally the policies of the Chief Executive. 
_ Mr. Moss. On that basis, are all directives of the President to var- 
ious department heads made available to all department heads so that 
in each instance they become a precedent for the actions of all those 
department heads? 

Mr. Gorr. I would not be able to answer that question categorically. 
We try to keep informed. You see, there are several different types 
of directives : Bae type are Executive orders that are published in the 
Federal Register. I do not know whether this was published in the 
Federal Register, But we try to follow generally the broad principle 
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outlined by a letter, or other communication even though it is not | 
directed entirely to us, or directed to us. 

Mr. Moss. This is a statement by the President based on the prec- 
edent of statements of a similar nature by other Presidents, as I read 
it. It says, then: “As a matter of precedent, as President, I claim | 
certain rights and powers which must govern me under the powers |~ 
of the Executive.” He instructed the Department of Defense repre- 
sentatives, in a specific instance, to perform in a specific manner in their 
appearance before a committee of Congress and expected them to do 
what he instructed them to do as President. 

I would like to know how it is possible, this further limits in any 
way the policies of the Post Office Department, or does it ? 

Jid you, on May 17, adopt different policies? 

Mr. Gorr. We did not. The letter is simply a statement of a broad 
ere that. follows a tradition dating back to the very first Presi- 
dent, George Washington, and our own regulations that we had in 
effect at that time conformed completely to the letter of May 17. In 
other words, even if it had not been for the letter, we would still, from 
our own regulations, have considered the information he mentioned in 
the letter as being properly a matter to be kept within the confidence 
of the executive department. 

Mr. Moss. Then you cite it primarily as an illustration of the posi- 
tion taken by the President ? | 

Mr. Gorr. That is right. 

Mr. Dawson. The matter of Executive privilege is a thing peculiar 
to the President himself and he used it in this specific instance. 

Mr. Gorr. That is right. 

Mr. Dawson. And unless the President sees fit to take advantage of 
his Executive prerogatives, you, as the head of department, would not 
presume to deny, to Congress, information that it asked for without 
specific action of the President on the matter then before you, would 

ou? 

t Mr. Gorr. I would not quite say that, because there is a long chain 
of authority going back, as I say, to George Washington. 

Mr. Dawson. A long chain of authority that gives the President that 
privilege. Whenever that field is invaded, it 1s by the action of the 
President. But it does not give the right to the head of any depart- 
ment himself to assert the Executive privilege. That is peculiar to 
the President. 

Mr. Gorr. Let us put it another way. The courts have held that 
the head of an executive department is another person for the Presi- 
dent. In other words, he acts only on powers he derives from the 
President. It is not anything inherent in the head of a department: 
he is acting for the President when he takes any action of this kind. 

Mr. Dawson. Except for the fact that the President exerted the 
Presidential prerogative in the privileges peculiar to himself, the wit- 
ness would have been in contempt of Congress had he not answered. 
It was the act of the President that kept him from being in contempt 
of Congress. 

Mr. Gorr. That is right. 

Mr. Dawson. And based upon specific facts then before the Con- 
gress and then involved in that case. 
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Mr. Gorr. I will put it a little differently. I think a department 
head who exercises the Executive prerogative, exercises only authority 
he derives from his appointment by the President. 

Mr. Dawson. To carry out the duties of that office and functions. 
But when those functions are questioned by Congress, if the request 
is one that the President believes he wants to deny within his right and 
privilege, he will do it when the department head refers it to him, or 
he may not do it. But the department head is not to assume in every 
instance when Congress wants information that it cannot have that 
information, whether in the department or otherwise, unless the Presi- 
dent asserts it. 

Mr. Gorr. Dawson, it was my privilege to serve as a member of 
the Congress and I served with you at the time. 

Mr. Dawson. Yes, sir. 

Mr. Gorr. I do not think for 1 minute that my department would 
deny a formal request from a committee for information unless we 
took it to the President and secured his express direction on the matter. 

Mr. Dawson. That is correct. But there is a tendency now, in the 
light of quoting this law that was given in another instance where the 
President did not direct it, for department heads to take upon them- 
selves the right to deny to Congress certain information. 

Mr. Moss. Mr. Goff, on this matter of the inherent powers, you men- 
tioned the Executive himself in the discussion that just went on. One 
of the replies received by this committee reads as follows: “The author- 
ity of the Commission to deny access to or furnish information of rec- 
ords and files is based on the inherent power of the executive branch 
of the Government derived from the Constitution.” 

Do you know of any such power for the executive branch of the Gov- 
ernment derived from the Constitution ? 

Mr. Gorr. I dislike very much, Mr. Chairman, to pass on the answers 
given by another Government agency. I can only state the principle 
we try to follow in the Post Office Department. 

I want again to state that any authority we claim as being an in- 
herent power, would be a power inherent in the President as Chief 
Executive; not inherent in the head of a department. Because when 
the head of a department acts, he acts only as the appointee, the agent, 
of the President. 

[ agree with Mr. Dawson. We were both arguing for the same 
thing. My answer was a little different from his, but it all boils down 
to this, that the President is ultimately the man upon whom all the 
authority rests to assert any inherent power and when a head of a 
department acts he acts either on the general or specific instructions 
of the officer who appoints him. 

Mr. Dawson. But that power of the President does not lie in the 
head of that department per se to claim privilege. 

Mr. Gorr. It all goes back to the President. | 

Mr. Dawson. That is right. 

Mr. Gorr. That, at least, is my view. 

Mr. Dawson. But there seems to be a tendency now to quote that 
letter; to the end that every department head has become a little presi- 
dent within himself and, without bringing it to the attention of the 
President, to refuse information to the Congress, which is information 
to the people and information the people are entitled to of how their 
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Government is being run. And it is the duty of this committee to 
follow every appropriated dollar to every department to see that that 
money is efficiently and effectively spent. And in order to carry out 
that duty, we have to know what 1s going on in the department. 

Mr. Horrman. May I ask Mr. Dawson a question ? 

Mr. Moss. If Mr. Dawson will permit. 

Mr. Horrman. [also seek some enlightenment. You made the state- 
ment it has become the policy today for department heads to become 
little presidents. Just when did that occur; what. was the precedent 
for it! 

Mr. Dawson. As chairman of this committee with various sub- 
committees, the denial of evidence to some of those subcommittees 
has been increasingly occurring and I know of numerous instances 
where operations have been carried on and we asked about them and 
were not told about them, under the privilege of the President. Maybe 
they took it up with the President. 

Mr. Horrman. You won’t say the date, but the first instance was in 
1947, was it not, when Truman told us it was none of our business and 
refused to give the information ? 

Mr. Dawson. One instance was the Dixon- Yates deal that I felt we 
ought to go into to see if representatives of the utilities in the various 
departments of this Government were making policy and then deal- 
ing in contracts or other matters with the companies from which they 
came. I felt the committee was entitled to know. They cannot hide 
behind that letter of the President of May 17, 1954, but they are doing 
that now everywhere you turn. 

Mr. Horrman. Assuming I agree with you, Mr. Dawson, did not 
that follow the policy laid down by Mr. Truman ? 

Mr. Dawson. If Mr. Truman announced that policy, it was wrong. 
Let us get this straight, now 

Mr. Horrman. No; let us forget it. 

Mr. Dawson. Let us get this straight, now. You can only investi- 
gate the party in power. 

Mr. Horrman. That is right. I wish you had helped me in 1947. 

Mr. Dawson. In 1947 we did and almost put ourselves out. 

Mr. Moss. Gentlemen, I think we can all agree that the department 
we are investigating today has cooperated over a period of many 
years. 

Mr. Gorr. And regardless of political party. 

Mr. Moss. Regardless of which party, and we have discussed an 
instance here that referred to actions taken by a previous administra- 
tion. As we go along, we will probably discuss many other instances. 

Mr. Horrman. And our indignation is created somewhat by which 
party is in power and which party is not in power. 

Mr. Moss. I hope we can keep our indignation intense in every 
instance, regardless of which party is in power. 

Mr. Horrman. As long as you are out, I go along. 

Mr. Gorr. May I make one other statement in that connection? 
The letter of May 17, 1954, has been cited many times and it was cited 
in our reply. I want to invite the committee’s attention to the fact 
that attached to that letter is a very fine summary of the law by the 
Attorney General. The reason primarily we cite the letter is because 
the law and the precedents are clearly set forth in the attachments to 
the letter. 








ee to 
that 
y out 


tate- 
come 
dent 


sub- 
[tees 
nces 
and 
ay be 


is In 
and 


t we 
lous 
leal- 
hey 
1ide 
ing 


not 


ng. 


sti- 


ent 
Any 


an 
ra- 
Ces. 
ich 


ery 


yn ? 
ted 
act 
the 
use 

to 


INFORMATION FROM FEDBRAL DEPARTMENTS AND AGENCIES 183 


Mr. Moss. That is to show the fact the law has been long a matter 
of controversy, has it not ? 

Mr. Gorr. That is right. And I want to make plain today that I 
am not here to argue whether this should be the law. All I can say is, 
that based on the best study we can make, that it is the law. 

Then I think you are all familiar with the summary submitted by 
Senator Knowland in the Congressional Record of July 26, 1955, at 
page 9876, which is a somewhat similar summary, and comes to the 
same conclusions. 

Mr. Moss. One other point on that, and again I acknowledge readily 
that I am not an attorney. I recall one instance recently where the 
President claimed the power to act and the Supreme Court put a 
brake onitina hurry. That was the Field case. 

Mr. Gorr. That is right. 

Mr. Moss. So while these precedents are cited by the Attorney Gen- 
eral, there may be instances in the future where the powers claimed 
resulting from precedent might not be recognized. 

Mr. Gorr, That is always true. That is what we have the Supreme 
Court for; that is what we have the courts for. 

Mr. Moss. And there is an area here where certain action has been 
taken because of the failure of Congress to act by statute on some of 
the rules governing the use of some information ¢ 

Mr. Gorr. If such a statute were enacted then we would have an- 
other question—the constitutionality of such a statute. It is a con- 
troversy that has continued from the days of the first President of 
this Republic. 

Mr. Moss. We hope to occupy ourselves with that controversy when 
we start the phase of study on the withholding of information from 
a committee of Congress, which will probably occur sometime in the 
early part of next year. 

Mr. Fasceti. Mr. Goff, I am trying to reconcile some statements 
you made on your theory of the law. 

Mr. Gorr. All right. 

Mr. Fasceti. The first one was that the right to withhold is, in the 
final analysis, a prerogative of the President, and the department 
head could only act at the specific direction of the President. Am I 
correct in the restatement of that principle ? 

Mr. Gorr. Well, I would not say he can act only under specific direc- 
tion. I would say this, that before my Department denied a congres- 
sional committee any information we would certainly ask the Presi- 
dent to exercise personally his prerogative. 

Mr. Fasceti. Do you think that is not only good management, but 
good law ? 

Mr. Gorr. Well, since it is basically a privilege of the President, 
I would say, “Yes,” sir. 

Mr. Fasceuu. I want to reconcile this statement, then: That regu- 
lations of the Department are treated as acts of the President. If a 
regulation is written which withholds information or sets up condi- 
tions by which information may be disseminated, is that at the specific 
direction of the President in the case of regulation 114, or any other 
regulations that the Department may have ? 

Mr. Gorr. I would say the regulations are based on two things: 
First, there is this section, 5 U.S. C, 22, I referred to that authorizes 


69222—56—pt. 2-8 



































184 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


the Department head to make regulations. There is also this privilege 
of the President. 

Now we would act generally, to just ordinary inquiries by individ- 
uals, perhaps by individual Congressmen, under our regulations; but 
if it came down to the matter of a committee from the legislative 
ceeatt that we would seek direction from the Chief Executive him- 
self. 

Mr. Fascetzt. Now I interpret that to mean you apply one rule to 
Congress and apply a different rule to the individual ? 

Mr. Gorr. Yes; I think that is true. 

Mr. Fascetx. And the different rule that applies to the individual 
you mean is based on the theory you have the power somewhere to 
provide a regulation which becomes a law ? 

Mr. Gorr. Well, the courts have held that reasonable regulations 
a on this section 22 of title 5 that I referred to have the effect of 
aw. 

Mr. Fasceti. But they cannot be inconsistent with existing law ? 

Mr. Gorr. Oh, absolutely; they have to be consistent with the stat- 
ute. You see, you have the general authority to make regulations. 

Mr. Fascetu. Then this follows your general theory which is, under 
the authority of title 5, United States Code 22, you have provided regu- 
lations which would withhold information or prescribe the manner 
under which it may be disseminated. That goes back to the absolute 
authority under the Administrative Procedures Act and you can only 
provide such regulations as are consistent with that act. Is that cor- 
rect ? 

Mr. Gorr. I think that is a fair statement. 

Mr. Fasceti. Now you have one other circumscribing condition. 
That is, it must not only be consistent with the act, but if it infers 
or draws on powers which are not specifically delineated within the 
law, it always has to be constitutional, does it not ? 

Mr. Gorr. Oh, yes; of course. Also, I do not think a department 
head would presume to make regulations that would be contrary to 
a specific direction of the President. 

Mr. Fascety, Now we get to the next question, which is, assuming 
you have title 5, United States Code, which gives you the right to make 
reasonable regulations—— 

Mr. Gorr. No; it is section 22 of title 5. 

Mr. Fasceti. And then assuming further that you do not have the 
Administrative Procedures Act to apply, in your legal opinion could 
you then legally write regulation 114 or any other regulation which 
would prescribe conditions upon which this information would be 
disseminated ? 

Mr. Gorr. Well, my view is that probably you could. In other 
words, you have a specific statute that authorizes you to make reason- 
able regulations. 

Mr. Fascety. In other words, you are saying there is no need for 
the authority set forth in the Administrative Procedures Act in order 
to prescribe the regulations for withholding information; yet you, in 
the previous statement, admitted that it all flowed from the Adminis- 
trative Procedures Act. I find it hard to reconcile those two positions. 

Mr. Gorr. Let us put it this way: The Administrative Procedures 
Act says what information you must reveal with certain exceptions. 
I do not think you need authority to give information to the public. 
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Mr. Fascetu. No; but do you need authority to prescribe conditions 


under which it shall be given ¢ . 

Mr. Gorr. Well, we are happy that we do have the authority of 
section 22. 

Mr. Fascecxu. I understand that; and I quite agree with you. But 
what I am asking is, in your opinion, if you, as the legal head of the 
Post Office Department, did not have that Administrative Procedures 
Act, could you legally adopt these regulations you have and feel good 
about it? 

Mr. Gorr. You certainly could adopt them, because you cannot 
operate—— : : 

Mr. Fascetu. I am not asking you that, now; I am not talking about 
management problems; I am talking about the law. | 

Mr. Gorr. I would say you could; I would say yes, sir, that there 
is a broad statement of principle in the Administrative Procedures 
Act. It is a kind of direction to give the public information, to pub- 
lish certain things, to give out certain public information. But I think 
basically it just is a statement of something 

Mr. Fasceti. Of existing policy; I mean of the unwritten law? 

Mr. Gorr. Well, I think it is fundamental in operating an execu- 
tive department or operating any business that you would have to 
make some regulations on governing use of its records. 

Mr. Fascety. We are not talking about regulations; we are talking 
about the fact that the Administrative Procedures Act mentions the 
authority that all information should be released except in certain 
specific instances. Is that a correct statement ? 

Mr. Gorr. No; it is not a correct statement, if you will pardon me. 
It does not grant the authority; the authority would be there if noth- 
ing was said. 

Mr. Fasce.tzt. That is exactly the point I am making. In other 
words, you do not need that act for authority that all information 
should be released ? 

Mr. Gorr. That is right. 

Mr. Fasceti. That authority already existed without any act ? 

Mr. Gorr. I think that is a correct statement. 

Mr. Fasceii. All that act does is give you authority to prescribe the 
conditions by which that information can be withheld. 

Mr. Gorr. I would not say the Administrative Procedures Act does 
that primarily. 

Mr. Fasceizt. It has three exceptions. 

Mr. Gorr. It adds these exceptions. 

Mr. Fasceii. And your rules and regulations must be within the 
framework, 

Mr. Gorr. And it is a statement of Government policy. Then sec- 
tion 22 is the authority to make reasonable regulations. Now I think 
we'may take section 1002 (c) as being a statement of Government pol- 
icy. I think the principle announced there would probably be followed 
by the Government anyway if we did not have that statute. 

_ Mr. Fasceizi. Would you go so far as to say it would be a codifica- 
tion of the so-called Federal common law, that is, the broad principle 
outlined in the Federal Procedures Act ? 

Mr. Gorr. Well you are getting into the question of technical legal 
phraseology. I would say that it does express a theory of government 
that is inherent in the very type of government we have. It is a gov- 
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ernment of the people, and in such a government we follow the theory 
that an informed citizenry may better govern themselves than an unin- 
formed citizenry. 

Mr. Fasceu. I agree with you completely. That is the reason I 
am working on this one point. Does it also include the theory that all 
powers and rights vest in the people? 

Mr. Gorr. Of course. 

Mr. Fasceti, And the Constitution was a limited grant, a specific 
grant of authority ? 

Mr. Gorr. I could not agree with you more. My theory is this and, 
of course, it is not my personal theory, but it was the theory of the 
founders of our republic, that all powers rest in the people; that those 
of us in high public office exercise only the authority the people have 
granted to us, and it would be our duty without that statute to give 
the public every bit of information within our possession as long as 
it is not against the public interest. 

Now you can understand there would be some information the disclo- 
sure of which would be against the public interest. But certainly it 
was a theory of the men who drew up our Constitution that we give 
the widest possible dissemination of information. That was one of 
the basic principles the Post Office was created. Our vast delivery of 
mail, publications, newspapers, and everything else is to facilitate the 
flow of information. 

I have just recently returned from a visit to a South American Re- 
public and at a meeting there this very matter was discussed. They 
commented on the fact that the United States Post Office handles more 
mail than all the rest of the world put together and they asked me how 
I explained that. I said that was inherent in the very nature of our 
Government, because we founded our Republic upon the theory we 
wanted to give the greatest facility to the exchange of information. 
That is why in our Government we made the Postmaster General a 
member of the Cabinet. Now in this country I was in, the postmaster 
general is not a member of the cabinet, but we in the United States 
attached such importance to the delivery of information between our 
citizens, that we have made a Cabinet member of the head of that 
Department. That is not true in many countries; the head of the post 
office department in many countries does not have first rank as a gov- 
ernment minister. 

I think we are talking on something that is very fundamental to the 
type of government we have and I want to assure you gentlemen that 
the Post Office Department strives to go along with that theory and 
we look upon these laws merely as statements of a principle that goes 
back to the very foundation of the Republic. Certainly we are not 
going to withhold information unless there is some good reason in the 
public interest for doing so. 

Mr. Moss. Has not that theory been very greatly strengthened by 
action of Congress, by creating classes of mail and according prefer- 
ential rates to mail for mass dissemination such as newspapers and 
magazines and, in some instances, providing for the free coveyance of 
certain types of publications, in order to get to the people the widest 
possible information ? 

Mr. Gorr. That is exactly correct. I want to qualify that by one 
thing, that our tendency, however, has been to continue with rates so 
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eory low that the Government suffers too great a loss. You see, you have 
nin- two things to work out. | 
When we started, a newspaper was something that the ordinary 
citizen saw only in a tavern, if he saw it at all. The ordinary citi- 
zen did not take the newspaper. Now we started on the theory of en- 
couraging the distribution of newspapers as a means of giving the 
widest possible dissemination of information. Probably there is no 
nation of the world that begins to have the knowledge on the part of 
the ordinary citizen of national and international events that we have 
and, | here in this country. But I do want to qualify that by saying that 
fthe & we must remember that we cannot keep the rate down so low that 
hose | the Government itself suffers. 
heave i Mr. Moss. I think the economic question would not be one before 
give [9 usatthe moment. | iad 
gas & Mr. Gorr. I think I ought to mention it because, as you know, the 
‘ Department feels very strongly that we have reached the stage now 
sclo- | that we require a further increase. 
ly it © Mr. Moss. As a member of the Post Office Committee, I assure 
give | you that I have been under some continuing pressure on that very 
eof | thing. I think itis an obvious one. 
vof Mr. Gorr. Thank you. ~ 
‘the & Mr. Parks. Mr. Goff, in determining this public interest, which 
3 in some cases I believe you said justified the withholding of informa- 
Re- @f tion, justified an exception from the general policy, would you indi- 
‘hey if cate in what circumstances the Congress determines public interest 
nore © and what determines that public interest in order to justify that 
how © Withholding? In what circumstances has the President, under the 
our | Constitution, the power to determine that public interest and in what 
r-we © circumstances has the Postmaster General that power ? 
jon. ff I think we can agree, certainly, that the Bill of Rights has an 
ala & amendment that establishes the general principle for the release 
ster ff of information. We must justify under the Executive power, the 
ates i President’s power, or legislative power, a withholding and not admit 
— that the President, in any case he thinks in his judgment might be 
that & harmful for one reason or another, can withhold information. If 
post | there be a constitutional right, it takes another constitution power to 
YOV- q transgress it. 
7 : That sounds like a statement, but I intended it as a question. 
‘the i Mr. Gorr. Now this is a rather involved statement you have made, 
that so Doctor. Let me state this, that there is always the question as to 
and how far the Congress can go in granting powers to the President 
Dien when, by the very nature of our Government, the power already 
hot exists. 
the . I will say we do have a few statutes on post-office matters that 
specifically prescribe matters that we cannot reveal. I am trying 
to think of this one statute which has to do with postal savings, I 
believe, section 762, title 39, United States Code, which says that no 
an person connected with the post office may disclose to any person other 
sof ff than the depositor the amount of any deposit unless directed to do 
jest if so by the Attorney General. 
That is a positive statute. We also have a number of regulations 
that have the force of law that relate to other matters for the pro- 
tection of the individual patron. 
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Now as far as your statement about Congress granting the power 
to the President to withhold certain information, if it is confidential 
within the executive branch, I think it would be a fine thing for you 
to affirm the right; but I would not say you would grant him the 
right, because I think the President has certain rights that exist be- 
cause he is the head of the executive department. 

Mr. Parks. Do I understand you claim he has an unlimited right 
to determine public interest ¢ 

Mr. Gorr. Oh, no. 

Mr. Parxs. Or does he have to relate it to specific and constitu- 
. tional duties ¢ 

Mr. Gorr. He has to relate it to specific and constitutional. duties; 
because under our theory of government there is a check on every- 
body; there is a check on the Executive; there is a check on Con- 

ress. The courts occasionally hold an act unconstitutional. The 

resident has no unlimited power. We are not a dictatorship. He 
is answerable to the people. I do not think any President has ever 
asserted he has an unlimited power. 

Mr. Parks. I do not think this is the time to push this thing fur- 
ther, but under that last statement you made, I think on the ques- 
tion of the power of the Attorney General to withhold information 
under the doctrine you just stated, in order to withhold information 
the President ee: have to justify that withholding in terms of one 
of his delegated powers. 

Mr. Gorr. Are you referring to any direct inquiry made by a recog- 
nized committee of Congress to the Civil Service Commission? As I 
understand from Mr, Lyon’s explanation, the action taken by the Civil 
Service Commission was in conformity with regulations made after 
a study by the Attorney General. Now I do feel this, that if there 
was a direct request by a committee, the chairman of a committee of 
Congress, then you are in a little different situation. It is a request 
by a very much higher authority than merely a request by some indi- 
vidual citizen who writes in and says, “Give me the names of these 
people.” 

Mr. Parks. I do not wish to pursue that any further now, Mr. 
Goff. Just one final question. 

With reference to title 5, United States Code, section 22, referred 
to by counsel, Dr. Cross testified before the committee. Do you hold 
that title 5, United States Code, section 22, gives the authority for 
withholding information as such, or merely that the head of an agency 
can set up procedures? 

I know of no case and if you could cite a case like that which inter- 
prets that statute as authorizing any positive withholding, I would 
appreciate it if you would cite that case. 

Mr. Gorr, Well, Doctor, our theory is that section 22 is not a pro- 
hibitory statute at all. 

Mr. Parks. Right. 

Mr. Gorr. It does not say anything about prohibiting information 
at all; it says that the head of the department could make reasonable 
regulations for the custody, use and preservation of records, papers, 
and property pertinent to it. Now it does not say anything about 
restricting information. But if in these regulations there is a reason- 
able regulation about how information will be given or withholding 
information, then the courts have sustained such regulation. 
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I have got a case now before me; that is the case in which the Court 
sustained the right of the Department of Justice to decline to furnish 
the investigator’s report of the FBI. 

Mr. Scuer. That is the case of 7’ouwhy v. Regan. 

In Three Hundred and Forty-eighth United States Reports, page 
461, in which Justice Reed gives the opinion of the Court. This case, 
as we understand it, raised no question as to the power of the Attorney 
General in that respect. 

Mr. Gorr. In other words, they did not have to decide that question. 
And it seemed to be a reasonable request and it went on the broad 
question as to the right to refuse. 

Mr. Scorer. Now, Mr. Goff, you have been so helpful that I am 
rather reluctant to bring up this other matter. 

Mr. Horrman. Before he gets into that, may I ask a question ? 

Mr. Moss. You certainly may, Mr. Hoffman. 

Mr. Horrman. Is not this the situation, that when an authority is 
granted, it carries with it additional authority to make the first grant 
effective ¢ 

Mr. Gorr. That is right. 

Mr, Horrman. And you must have that, because you must be prac- 
tical about having some housekeeping regulations, and if you were re- 
quired by an act of Congress to answer every inquiry made by every 
citizen, 1t might happen you wouldn’t have enough people to carry 
on your ordinary business. 

Mr. Gorr. We have been wondering sometimes during this last 6 
months whether we are going to be able to do that. 

Mr. Horrman. Well, I hope you are not referring to the requests 
of congressional committees. 

Mr. Gorr. Well, not. quite, sir. 

Mr. Horrman. I was not thinking of that. Perhaps I can illustrate 
this way. The Congressman receives requests of all kinds. For ex- 
ample the high school students, the college students saying, we would 
like to have your opinion. We are writing a paper for a final 
examination and please present your views and whatever they may be, 
which may be in a congressional publication. 

I would have to have, I do not know how many millions of dollars, 
or how many employees, if I complied with all of those requests. 
And hence it is that all of the departments have to exercise what might 
be termed some seiiee--caate some arbitrary, not unreasonable 
decision, with regard to some inquiries—as there are many instances 
of reporters—not inclined to be negligent but because they want to 
sell some news and they have got to sell news, and which they should 
do to the people back home, ~ sell the papers. You have to handle 
those things, do you not ? 

Mr. Gorr, That is right, and Congress in its wisdom enacted section 
22 providing that we are authorized to make regulations about the 
records. 

Mr.Horrman. And if there is any change to be suggested, Mr. 
Chairman, I wish those who want a more liberal policy—and I tried 
in the past—would tell us what to write. Would that not be helpful, 
Mr. Dawson ? 

Mr. Dawson. Yes. 

Mr. Horrman. You and I agree on practically everything. 

Mr. Dawson. Yes. ; ; 
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Mr. Horrman. My suggestion is that we get some of these gentle. 
men who complain and who want these changes, to tell us the wording 
to be used in the proposed legislation, whatever it may be. I think| 
it would be very helpful. 

Mr. Moss. We will expect their continued interest in this study,’ 
Mr. Scher, you may proceed. | 

Mr. Scuer. Mr. Goff, a piece appeared in the London Economist 7 
on August 6, 1955, which read as follows: 


We have for some time been trying to discover why it is that copies of the — 
Economist sent by mail to subscribers in the United States were so late in — 
delivery. An explanation has recently been received from the United States ~ 
Post Office. It appears that all foreign publications are forwarded to the Bureau ~ 
of Customs for review under the Customs Tariff Act of 1930 as possible propa. © 
ganda matter. Investigation by a post office inspector have disclosed that 7 
owing to the large volume of incoming mail which must be examined, a backlog © 
has accumulated and it is understood that at times the examining unit has” 
been considerably in arrears in processing the mail. q 


In connection with that, a magazine writer, writing in the Reporter 4 
for May, 1955, claims that she interviewed you about the holding | 


by the Post Office Department of a number of booklets and pamphlets © ] 
by the American Friends Service Committee, a Quaker group, in- @ jca 
volving discussions of Guatemala, South Korea and Indochina > i 
which were admittedly not communistic, but may have been neutralist f 
or pacifist ; that those books or pamphlets were banned from the mail, 7 jo! 
that no explanation was given to them because of that banning. ‘ 
Would you explain your policy, yous authority and what procedure 7 yn. 
you have on such banned material ¢ 7 
Mr. Gorr. Yes. I want to speak first concerning the matter of the ] 
American Friends Service Committee. We have met, I have met 
with their board; I have met with them in Philadelphia, and we have © 
worked that out on a very satisfactory basis, so that is one thing that 7 ty 
is out of the way, I think. oe pr 
Secondly, that the London Economist has always been regarded 7% in 
as a very high class English newspaper and when I got word of this 4 Ge 
statement in the Economist, I literally jumped out of my chair be- ~ 
cause to my knowledge the London Economist has never even been tir 
held up, so far as the Post Office is concerned, it had not been as far inf 
as customs is concerned. I called the Commissioner of Customs in pi 
New York and found out his views were exactly like mine. ow 
To my knowledge there has been no scrutiny whatsoever of the ex 
London Economist, nor is there any scrutiny of any standard English un 
newspaper or magazine. So that those two, with more or less atten- pr 

tion to the Economist thing, have been, I think, straightened out. 
There may have been some overofficious underlings someplace who, “@ to 
by himself, has held up some of the issues of the London Economist, of 
but certainly that was denied by the Deputy Collector of Customs the 
in New York, and to my direct knowledge, he has never even looked at af 

the London Economist as trying to classify it as possibly constituting 
political propaganda. at 
Mr. Scuer. But Mr. Goff, in that case it was held up and a number co 
of issues were held up and kept back from the mail, some of them ye 
0 


as long as several weeks, and in the Quaker publication case, they © 
were banned. 

Mr. Gorr. All right, I will agree that in the Quaker case, they did 
not receive a reply, and I do not have—— 
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gentle. Mr. Scuer. May I interrupt, Mr. Goff? 
rording Mr. Gorr. Certainly. 
I think Mr. Scuer. Is there not a regulation you have that whenever action 
is taken by your department, an expianation must be made to the 
| Study, j people involved, and in this case, the Quaker people were entitled 
to an explanation ? 
Mr. Gorr. They were. 
Mr. Scuer. And that was demanded ? 
s of the | Mr. Gorr. And when I found out the situation, I personally took 
late in Wi the plane and went down and met with them, because they had not 
oe received areply. You know, we have a very large office and matters 
e arebe 9 of this kind may be pending for some time, in an investigation, and 
ied_that a we may not learn about it until later. 
backlog | I went down personally and I presented to them the apologies of 
init has Te wy office, for their failure to receive a definite reply. 1 discussed 
HS the whole matter with them. I believe that they were certainly en- 
sporter | titled to an apology and went down personally and presented it to 
olding them. ) 
uphlets § I believe that we can work out any difficulty in regard to the Amer- 
UP, 1- ican Friends Society. 
ochina © Now, you are getting down to basic cases. 
itralist The basic question you ask is what authority is there for with- 
® holding the dispatch of foreign publications. 
I will say that that is based on 1940 opinion of the Attorney General 
under the Foreign Agency Registration Act. 
3 Mr. Scuer. Of 1938? 
of the 7 Mr. Gorr. The 1938, the act of 1938, but the opinion of 1940. 
fe met Mr. Scuer. Yes. 
e have © Mr. Gorr. And this opinion authorizes the withholding of certain 
g that WH types of foreign publications that are classified as foreign political 
propoganda. This was applied originally against the Axis powers 
rarded | in the months before World War II and it was applied against 
of this 4 Germany and Japan and some of the Italian Fascist sdlllieatitina, 
uir be- | Then when the Axis fell about 1945, the whole matter was discon- 
n been i tinued. Later when there was a gradual realization of the tremendous 
as far @ influx of Communist political propaganda, that presented a false 
ms in “@ picture in its effort to influence a change in Government here in our 
own Nation, according to Communist principles. About 1950, the 
of the @§ exclusion was reapplied to the Communist publications, and acting 
nglish jj under that, we have exercised a ban on Communist political 
atten- 4 propaganda. 
d out. % Now, I could discuss this at some length, but I would like to state 
» who, 4 to the committee that in my absence, at a conference attended by one 
omist, 4 of the attorneys in my office, an informal request was received from 
istoms the Department of State not to publicly discuss this subject until 
ked at “@ after the Geneva Conference. 
tuting 4 I will say this to the committee, then, that there are grave reasons 
™ «t this time why I request your indulgence not to discuss this in open 
umber iy Committee session. I will be glad, in executive session, to explain to 
them 9% you further, but I request your indulgence of this particular situation 
, they | togono further into the mechanics of the banning. 
' Mr. Moss. Well, I think there is no desire on the part of the com- 
y did i mittee to have that in the record now. 


mnomist © 









































192 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


Mr. Horrman. May I ask who made that complaint, with reference | 
to the British publication ? ve 
Mr. Scurr. Yes. That was just background for the Quaker situa- 7 
tion. The London Economist had a piece in it, in its paper, complain. | 
ing about the withholding of the issues of the London Economist for 7 
several weeks, through the mail. i 
Mr. Moss. Do you have any questions, Mr. Fascell ? 
Mr. Fasce.u. No. ‘ 
Mr. Moss. Gentlemen, I want to thank you for appearing here this © 
morning. We will have some special questions that we would like to 7 
address to you, and receive replies from you and on other matters — 
which will be specifically requested, and we hope to receive the same 
cooperation that we have had heretofore. 7 
Mr. Gorr. Mr. Chairman, may I express on behalf of the others | 
here from the Post Office Department my appreciation for your ~ 
courtesy this morning, and if you will make those written requests, ~ 
we will try to answer them as quickly as possible. We have one such — 
request now, that came in during my absence, and it will receive my — 
own personal dictation. I have not the material now but I will try ~ 
to get it to you soon. 
Mr. Moss. Thank you, Mr. Goff. 
The committee will recess now until 2 o’clock, at which time we will 
hear the representatives of the Treasury Department. 
(Thereupon, at 12:30 p. m., a recess was taken until 2 p. m. of 
the same day.) 


AFTERNOON SESSION 


(The subcommittee reconvened at 2 p. m., Hon. John E. Moss (sub- 
committee chairman) presiding.) 

Mr. Moss, The subcommittee will resume our considerations with 
representatives of the Treasury: Mr. H. Chapman Rose, Under Secre- 
tary of the Treasury; Mr. David W. Kendall, General Counsel, Treas- 
ury; Mr. Ray M. Gidney, Comptroller of the Currency ; Mr. Lewellyn 
A. Jennings, Deputy Comptroller of the Currency, and Mr. Justin 
Winkle, Assistant Commissioner for Planning, Internal Revenue 
Service. 

Mr. Rose, do you have a general statement you would like to make 
to the committee at this time? 


STATEMENT OF H. CHAPMAN ROSE, UNDER SECRETARY OF THE 
TREASURY; ACCOMPANIED BY DAVID W. KENDALL, GENERAL 
COUNSEL, TREASURY; RAY M. GIDNEY, COMPTROLLER OF THE 
CURRENCY; LEWELLYN A. JENNINGS, DEPUTY COMPTROLLER 
OF THE CURRENCY; AND JUSTIN WINKLE, ASSISTANT COMMIS- 
SIONER FOR PLANNING, INTERNAL REVENUE SERVICE 


Mr. Ross. I have a short statement, Mr. Chairman. 

The Treasury is glad to appear before your committee today to make 
clear its firm feeling about the right of the American people to know 
the maximum about their Government. 

The Government’s business is the people’s business. That is why 
we have no reservations about the public’s right to know, with a 
minimum of restriction, what its Government is doing and why. 


































INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 193 


It is Treasury policy to make generally available announcements 
on Treasury developments of more than routine interest. Also, 
within the limits of time and manpower, we make every effort to 
handle all inquiries from the information media as speedily and ac- 
curately as we can. By and large, Treasury activities receive very 
careful, full, and accurate coverage from the generally very com- 
petent reporters who deal in Treasury matters. The Treasury pro- 
. 1 poses to keep working closely and intelligently with the news media, 
ere this Re who after all represent the public whom we in Government are here 
like to 7 to serve. 
matters — In keeping with our firm policy of the maximum freedom of in- 
le Same |e formation, I can inform this committee today of a decision by the 
Treasury, with respect to public inspection of applications by or- 
Others | vanizations receiving tax-exempt status. Treasury Secretary Hum- 
r your phrey has authorized me to say that the Treasury will sponsor legis- 
quests,  jation at the next session of the Congress to permit applications for 
ne such WP tax-exempt status to be opened to mspection by the public. The 
ive my “4 Secretary has for some time believed that insasmuch as the basic reason 
vill try “rather than a private purpose, it is entirely proper that their applica- 
tions for tax-exempt status be available for public inspection. The 
— Justice Department advises us that congressional action specifically 
we will “% allowing public inspection of applications of tax-exempt organiza- 
* tions is desirable to remove any lout concerning the authority for 
_m. of such action. 
. That completes my statement, Mr. Chairman. I would be glad, 
with the group here, to answer such questions as we can. 
Mr. Moss. Mr. Rose I think it is an excellent statement and we on 
the committee would like to feel that the position of the Secretary has 
been brought on in some way because of the interest of this committee 
in urging that such information be made available to the public. 
Mr. Rosr. This is a matter which has been under ccubblevetinin for 
Secre- % sometime. It has been a subject of legal consideration as to whether 
Treas: 7 existing authority was sufficient to permit action without legisla- 
wellyn tion, and the conclusion was reached that legislation would be the 
Justin more appropriate way of approaching the matter. That has just been 
venue recently reached ; as a matter of fact, I think it was through today, and 
perhaps it was precipitated by these hearings. 

Mr. Moss. As you know, it has been one of the subjects that we have 
had on the agenda for the discussions this afternoon. 

Mr. Rosg. Yes. 

f THE © Mr. Moss. Of course, the discussions have been brief on this. I 
FERAL @ think there are facts, and perhaps there has been a feeling that legis- 
? THE 8 lation was needed. 

ILLER T am going to ask Mr. Parks to start off with the questioning. 

MMIS- _ _ Mr. Horrman. Mr. ( hairman, may I ask if the policy advocated 
in the last paragraph of this statement, is a policy which the Chicago 
Tribune has been advocating for the last several months? 

Mr. Moss. In answer to that, I believe there is a long list of publica- 
tions and I recall that one member of our panel, Mr. Mollenhoff, 
made a rather strong point on that the other day when he appeared 
before the committee. 
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Mr. Horrman. Was there not a committee in the last session headed 
by—no, in the 80th Congress—headed by Mr. Reece, of Tennessee?! 
Did not he go into that, too? 

Mr. Moss. I think there has been much interest from many sources, 

Mr. Rose. May I add one other thing ¢ 

Mr. Moss. Certainly. 

Mr. Rosr. There has not been any disagreement as long as I have 
known about the question of the desirability of the end result. There 
has been as to the means of accomplishing that result, whether by legis- 
lation or whether by Executive order. 

Mr. Horrman. Pardon me, but was there not a section of the press, 
hike Mr. Alsop and others, who were opposed and thought that was 
an inquiry which we should not make, because it interfered with what 
might be called free thinking? 

Mr. Moss. I have had no instances brought to my attention. 

Mr. Horrman. Well, I will bring some, if I may put it in the 
record. , 

Mr. Parks. Mr. Secretary, I would simply like to ask, without be- 
coming too technical, just why legislation was necessary in this case. 

I realize that section 6104 provides specifically for the publication 
of the annual returns, but in view of the powers of the President and 
his duties to take care that the laws be faithfully executed and under 
the first and fifth amendments, is there any question as to his authority 
to make the applications available, without statutory authority ? 

Mr. Rose. Doctor Parks, I can only answer that question generally, 
because I have not been close enough to the legal discussions to really 
touch on the legal questions. I only know generally that the question 
revolves around the problem of whether the word “return” in the 
empowering statutes permits us to release information, or whether it 
was broad enough to include applications under the tax-exempt 
statute. 

I have heard that stated as the general basis of the problem. There 
was a view on one side that the application, the return included such 
things as applications. 

Mr. Parks. Mr. Secretary, is it the position of the Treasury Depart- 
ment that no information can be released unless there is specific legis- 
lation authorizing it? 

Mr. Rose. No, except in the field of tax information, I am going to 
refer the question in a moment to Mr. Winkle, who is more familiar 
with this part of the law than I am, but there is, as you know, a statute 
prohibiting the disclosure of information appearing on the return 
of individual taxpayers, except as specifically provided by statute, 
and it was that area that I was referring to. 

Mr. Parks. That particular statute refers to a number of sections. 
Is the section relating to tax foundation, one of the sections covered 
by the general prohibition ? 

Mr. Rosz. Mr. Winkle, will you discuss that? 

Mr. Wink tz. I think the section the Under Secretary refers to, 
Doctor, that is in issue here in this discussion, is the section that 
provides that tax returns shall be public records except that they 
shall be open to inspection only in accordance with the specific pro- 
visions of the statute, or in accordance with an Executive order issued 
by the President. 
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That section, as the Under Secretary indicated, referred to tax 
returns and accompanying schedules and so forth. I think the question 
that was posed here was whether or not, in view of the fact that Con- 
gress saw fit to be very specific in the statute as to what could be made 
available to public inspection in income tax areas, it followed from 
that, that the Secretary or the Commissioner of Internal Revenue had 
no authority to make anything else available. 

Mr. Parxs. Was it the initial position of the Treasury Department 
that it did have such authority ? 

Mr. Wink te. It was the initial position of the Department that it 
did have such authority consistent with an action that was taken, for 
example, some 2 or 3 years ago, in making available for public inspec- 
tion, certain information with regard to accepted offers in compromise, 
as to which the statute is silent. It was considered that the Secretary 
and the Commissioner did have that authority. , 

I will correct myself. I believe that case was one where an Execu- 
tive order was issued to make that information available. 

Mr. Pars. Mr. Chairman, I have one more question of Mr. Rose 
on this case, but not on this point. 

Mr. Fascezxu. Are you getting ready to leave this point now? 

Mr. Parks. I have one more question at this point. 

Mr. Fascety. Very well. 

Mr. Parks. I believe it would be worth while, Mr. Secretary, to 
have some statement from you for the sake of the record as to just 
what was involved here. I have read various charges. I have before 
me forms for the application and the return, and in distinguishing 
between what is available in the annual return and what is included in 
the application, it seems that there is much more detail in the applica- 
tion that relates to the individuals who have participated in setting 
up a tax-exempt organization, or an organization claiming tax exemp- 
tion, details as to their operations, the names of the contributors, and 
information of that sort, which is not included in the return. And it 
has been charged that in view of the fact that, from time to time, 
there are irregularities with respect to these corporations, or organiza- 
tions of this type, that the purpose of making this information avail- 
able is to spread on the public records the full facts regarding the 
organization which is claiming tax exemption, which the return does 
not do. 

Is that correct ? 

_ Mr. Rose. In general, I should say so. Of course, my statement 
indicates the general basis for our belief; namely, that since the tax 
exemption presupposes that the organization serves a public purpose, 
that the public is entitled to a statement of the basis on which that 
exemption will be passed on. As you say, it is somewhat more detailed 
than the annual questionnaire tax information on the return, which 
Keeps that information somewhat current. 

Mr. Parks. Did this question first come up with the Internal Reve- 
nue Act of 1954, or did it precede that ? 

_ Mr. Rose. I think it preceded it. I am not aware actually of the 
first date when the question was under discussion in the Treasury. 

Mr. Moss. I would like to ask a question at this'time. I may say 
that this is the first instance where we have been told that Congress 
must grant authority for release of information. It has been the 
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general statement that the right to withhold information is already 
vested in the Department, considering both the aspect of the need 
for the law, which permits the release, or the need for a law that will 
require the release. Why is this done on tax information! Do you 
have a statutory requirement that has been written, or is it something 
within the Department that has not been made available up to this 
time ? 

Mr. Rost. In general, of course, there is a statutory requirement 
as to tax information. 

Mr. Moss. On tax information. 

Mr. Rose. That it be retained as confidential information by the 
Department. That obviously is a necessity in aid of the collection 
of revenue, to maintain the confidential character of the disclosures 
made by the taxpayer on his tax return; and in view of that general 
provision, we have to find somewhat more specific authority than in 
other areas for authority for making public information in a tax case. 

Mr. Moss. Now, in regard to any recommendation to the Congress, 
will it be to grant discretionary authority to the Secretary to release 
the information or will it be of an special grant of authority by the 
Congress, saying you are directed by the Congress that this informa- 
tion shall be made available; which form will the recommendation 
take ? 

Mr. Rose. I am not clear on that. We have not drafted the pro- 
posed legislation. I think the question would be somewhat affected 
by the statute which already deals with a part of it. 

I suggest that Mr. Winkle might be helpful on this. 

Mr. Moss. Yes, Mr. Winkle. 

Mr. Wiyuiz. This may be helpful, Mr. Chairman. 

My own thought, subject to, as the Under Secretary says, to more 
exploration as to precisely what form the statute should take, is this: 
As was pointed out a few moments ago, in section 6104 of the Internal 
Revenue Code, the Congress saw fit to specifically direct that certain 
information now furnished by exempt organizations be made avail- 
able for public inspection. And I would think, consistent with that, 
that the legislation should probably be amendatory of the information 
that is now required to be furnished and, to answer your question, set 
out specifically that the application shall likewise be made available 
for inspection. 

Mr. Moss. The only thing, as to the matter of general tax informa- 
tion is this: We had a comment I believe on Monday on a matter that 
is quite frequently raised, and that is the settlement of tax cases where 
some figures were arrived at as to the final tax by the court. The 
Department now releases the amount of the settlement but they have 
added to that no explanation as to why this settlement was made, and 
do you think it would be in the public interest and contribute perhaps 
to a better understanding on the part of the public, if you released 
information, giving a brief summary of the explanation of arriving at 
the compromise, and if that were fedinded with it? 

Mr. Rose. I can answer that generally, subject, again, to supple- 
mentation by Mr. Winkle: I believe that what you are referring to, 
Mr. Chairman, relates to the settlement by stipulation. 

Mr. Moss. Yes. 
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Mr. Rosr. Of cases that have been filed in the Tax Court and which 
have been settled before trial. 

Mr. Moss. Yes. 

Mr. Rose. Pursuant to authority given by the statute to make 
settlements. 

The question has been raised as to whether the stipulation should 
show the reason for the settlement, as long as it is lower than the 
amount that the Government has claimed. Of course, the initial 
difficulty is that in effecting a settlement of a lawsuit—usually in my 
experience as a lawyer, the reason why final settlement is made many 
times may not be the same reason for each party, and it may be harder 
to arrive at an agreed reason than it is to arrive at a figure. And in 
attempting to include in the stipulation the basis for it, 1 think, would 
be a difficult thing from the standpoint of settlement. 

Very frequently, there are many issues involved, which are offset, 
where one party will get together with another. And I think there is 
also an overtone of this: That since these stipulations must be ap- 
proved by the Tax Court, as a matter of form, if the statement of 
reasons were included, the court might feel it was bound, or that it 
would begin to establish a rule regarding some of the issues between 
the parties. 

I think those are some of the reasons which have led to simply stat- 
ing a figure but not attempting to state the reasons. 

Mr. Moss. Perhaps I can give you an illustration why you should. 

Could you not release at least the Government’s reasons and state 
that they in no way necessarily reflect the views of the court, nor are 
they binding on the court ? 

I think we all know that there is a lot of interest in some of these 
rather large settlements and it has been charged in some cases in the 
past that they may have been arrived at through some political 
mechanism. .As a result, there is a lessening of public confidence in 
the acts of some of our officials. Take some taxpayer who pays $200 
ayear. He finds it most difficult to understand a tax case where some 
claim may be made for, say, $10 million and there is a settlement for a 
million. Some explanation would certainly go toward building up a 
better understanding in the mind of the average citizen. There area 
great many of them, I think, who are very critical. 

Mr. Rosr. That suggestion you make of a unilateral statement by 
the Government for reason of its action is a different one that I had 
made tome. I do not know whether Mr. Winkle is in a position to 
comment on that or not. 

Mr. Winkie. If I may, I think that it might be helpful if I de- 
scribed briefly the area I think we are talking about here. It is simply 
this: When a taxpayer gets into a dispute with the Government as to 
whether he owes an additional amount of tax, the first man he confers 
with is the revenue agent. It is quite possible that during the negotia- 
tions with the revenue agent the revenue agent may believe initially 
that a sizable deficiency is in order. If the taxpayer is not in agree- 
ment, he has the right to go to the revenue agent’s group chief and 
solicit a conference which he receives as a matter of right. The group 
chief may not uphold the agent, so the net effect of a group chief con- 
oe may be the same as the type of settlement we are talking 
about. 
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If the group chief supports the agent, the taxpayer has the right 
to go to our Appellate Division. The Appellate Division may decide 
to reverse the group chief and arrive at a settlement considerably less 
than the group chief thought was in order. 

If, on the other hand, the Appellate Division and the taxpayer are 
unable to get into agreement, the taxpayer has a right, before the tax 
is assessed, to file a petition in the Tax Court of the United States. 
However, even after that petition has been filed, the taxpayer still has 
the privilege if he chooses, to come back to the Revenue Service and 
say, “I would like to resume settlement negotiations.” It is that latter 
type of negotiation we are talking about now; that is, where a case has 
actually been docketed in the Tax Court but the taxpayer, for a variety 
of reasons, may decide to come back to the Revenue Service and resume 
settlement negotiations. In that type of case, once a settlement has 
been agreed upon, if it is agreed upon, a settlement stipulation is drawn 
up which recites the amount that the case was eventually settled for. 
The amount of the original proposed deficiency is, of course, already 
a part of the public record. 

That is then presented to the Tax Court, which enters an order 
reflecting the agreement of the parties. 

That is the type of thing, as I understand it, that we are talking 
about. The question is why that particular stipulation cannot recite 
the reasons why the proposed deficiency was in a larger amount than 
the amount the case was actually settled for. 

In weighing the extent to which it would be beneficial in the public 
interest to do that, there are 2 or 3 things that have to be taken into 
account. 

One is the question as to whether or not that particular taxpayer who 
settles on the courthouse steps, so to speak, should be subjected to any 
greater degree of disclosure of his tax return and tax affairs than the 
man who settled in our Appellate Division or the man who settled 
with our revenue agent. I think that is a consideration that would 
have to be weighed. 

The second problem arises because of the variety of reasons that 
may pon a settlement to be stipulated before the case actually goes 
to trial. Quite frequently the attorneys for the taxpayer will come 
in with additional facts during the request for a resumed settlement 
negotiation that were not in the picture before. Sometimes it is done 
as a matter of negotiation tactics, the feeling being perhaps they can 
get a better settlement if they get it, so to speak, on the courthouse 
steps. 

A third reason might be because there has been some intervening 
court decision since the time the petition was originally filed that 
might change either the taxpayer’s position or the strength of his 
position, or the Government’s position. 

A fourth situation might be one involving the death of an impor- 
tant witness to either the Government’s side or the taxpayer’s side. 
So there are a variety of reasons why a settlement might be stipulated 
before a case actually goes to trial. I would think, therefore, that 
there might be some difficulty involved in actually setting down all of 
the reasons that prompt a settlement. 

Certainly there would be difficulty, as Mr. Rose suggested earlier, 
in getting an agreement between the Government and the taxpayer as 
to what the reasons for the settlement were, if this is contemplated. 
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The third consideration, as Mr. Rose mentioned, is the fact that 
if the settlement stipulation spells out in any detail the particular 
items that were adjusted upward or downward and that resulted in 
the final figure, you might get into a question as to whether the Tax 
Court’s order rendered those issues res adjudicata. As it is now, they 
are not so considered. The Tax Court accepts the agreement of the 
parties without judicially determining the basis of the settlement. 
So I think the Tax Court might feel under a compulsion, if the stipu- 
lation did get into any considerable detail, to review the case almost 
in the same way that it might if it went to trial. I would think the 
Tax Court might have some views on that. I suggest they may. 

The fourth point that I would like to mention that I think should 
be taken into account in respect to the necessity, or nonnecessity, for 
information to be made available for public inspection in that type 
of case is the fact that, as I am sure you are aware, the Joint Com- 
mittee on Internal Revenue Taxation, the Finance Committee of the 
Senate, and the Ways and Means Committee of the House all have 
full authority under the Internal Revenue Code to request returns 
and related reports and documents from the Internal Revenue Service 
with respect to any taxpayer. So I think that the Congress, having 
put that provision in there, has provided something of a check on 
questionable settlements, so to speak. 

Mr. Moss. On the matter of congressional committees getting tax 
returns, I think that has been somewhat restricted rather recently, as 
in the case of this Committee on Government Operations. 

Mr. Winkie. I think the situation there is this: The Internal Rev- 
enue Code itself specifically names three committees which, as a matter 
of statutory right, have access to returns. They are the Joint Com- 
mittee on Internal Revenue Taxation, the Senate Finance Committee, 
and the House Ways and Means Committee. 

As to other committees, it is a matter of Executive order, and I 
think what you had reference to was a recent order which laid down 
certain conditions that must be complied with before an Executive 
order would be issued. 


Mr. Moss. Conditions which changed the rules of the House and 
of the committees of the House. 


Mr. Winkte. I would not be qualified to speak on what those 
rules were. 

Mr. Horrman. May I put an explanation of that on the record? 
As the gentleman said, there were certain committees authorized by 
law to obtain information. Previously, when the Committee on 
Expenditures in Executive Departments wanted information we had 
to go to the House Committee on Ways and Means to get an authoriza- 
tion. Sometimes we would get it and sometimes we would not. Then 
by Executive order, as you stated, the President, this one and of the 
preceding administration, authorized a House Committee on Govern- 
ment Operations and its counterpart in the Senate, to obtain those 
returns from the taxpayers. That developed into the practice of the 
subcommittee chairman authorizing a string of staff members, or 
clerks, to go down to the Department, and it became unmanageable. 
A chairman would give a staff member a letter to the Department of 
Treasury. Then that staff member would delegate someone else. 
We had too many Toms, Dicks, and Harrys running down to the 
Department getting returns. It was a situation that had to be cor- 
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rected. That is the history of that. I know that from personal 
experience. 

fr. Moss. As I recall, the legislation establishing this committee, 
it gives the committee the right to request papers or documents and 
places upon that right no restrictions. 

Mr. Toxesiat, Assuming that to be true, that is the action of the 
committee and not of the chairman of the committee or the sub- 
committee. 

Mr. Moss, The authority of the committee is from the action of the 
Congress under the Reorganization Act. 

Mr. Horrman. But that authority must be exercised by the com- 
mittee itself and not by some staff member, or chairman of the com- 
mittee or subcommittee. 

Mr. Moss. On the statement of stipulated settlements I recognize 
that there is much validity in what you say, but the impression that 
the public has is that many of these cases are settled because of undue 
influence. If something could be worked out whereby the Depart- 
ment could make a unilateral statement of the reasons for the settle- 
ment I think that it would be helpful. 

Mr. Horrman. Do you have in mind the testimony of a member of 
the panel who gave the illustration of the distillery that settled a 
claim of some $10 million or $20 million for $1 million 4 

Mr. Moss. That is one area of complaint. I think any of us who 
read our hometown newspapers have from time to time seen critical 
comments over the lack of information in this field. It certainly has 
entered the field of politics rather widely. While there may be an 
advantage that can be gained by injecting it into politics, the net 
result is the undermining of wate confidence in the long run. The 
only thing that tends to overcome that is full information. 

Mr. Horrman. I agree with you. I know the departments would 
be happy if they could find some way to avoid criticism, the same as I, 
from the press or commentators. 

Mr. Fascetx. Mr. Secretary, your statement says that the Secretary 
of the Treasury authorizes you to make this statement: You say: 

The Secretary has for some time believed that inasmuch as the basic reason 
for exempting these organizations from tax is that they serve a public rather 
than a private purpose, it is entirely proper that their applications for tax- 
exempt status be available for public inspection. 

Is that yardstick going to apply, or does it apply, to all other matters 
under the Treasury Department ! 

Mr. Roser. I am not sure that I fully grasp your question. 

Mr. Fascein. Will you use the same yardstick on the adoption of a 
policy by the Department of the Treasury that all information about 
an institution which serves the public shall be made public with regard 
to other matters under the Treasury Department ? 

Mr. Rose. I could not generalize without coming down to a specific 
case. 

Mr. Fascety. You are not in a position to state whether or not you 
might use the same yardstick on another public institution ? 

Mr. Ros. This was intended to be general as to applications for tax- 
exempt status. But what the boundaries of your question would be I 
cannot say. 

Mr. Fascetn. I think that you have answered my question. What I 
am trying to find out is whether or not the change in policy affects just 
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this one specific instance; whether the change in policy affects all 
institutions serving a public rather than a private purpose. That is 
all that I am interested in. 

Mr. Ross. I would limit it to this particular situation, and that is 
the reason for sponsoring the legislation applicable to this purpose. 

Mr. Fascetn. You say that the Justice Department has advised you 
to get congressional action in order to clear up the question of interpre- 
tation under the statutes. Mr. Winkle pointed that out. Is there a 
written memorandum on that that might be available to this com- 
mittee 

Mr. Ross. I think we could set out the legal problems which we 
were considering, if that would be helpful. 

Mr. Fascetn. What I was specifically interested in was the advice, 
if any, oral or written, and written, if we could get it, and whether or 
not a memorandum could be made on it and given to the committee. 

Mr. Ross. My impression is that the final advice was oral, but there 
may have been letters. I know that the matter has been under discus- 
sion back and forth for some time. I will review the file on that and 
see in what form this can be most informatively presented to you. 

Mr. Moss. That would be helpful to us. We are studying this field 
of law on information. 

Mr. Fascetu. I think that I understand the problem. All I am 
trying to do is to get the legal reasoning for legislation. 

Mr. Ross. We would be glad to provide that. 

(The material referred to follows and is also included in exhibit 13, 
p. 410.) 

In 1953 this Department proposed an Executive order which would have 
opened to public inspection the applications for tax exemption of nonprofit organ- 
izations. The Department of Justice, through which all proposed Executive 
orders are normaliy routed, declined to forward the proposal to the President 
on the ground that he was without legal authority to issue it. Several confer- 
ences were held between representatives of this Department and the Department 
of Justice at which this Department urged the legality of the proposal. Finally, 
the Deputy Attorney General orally advised the Treasury Department repre- 
sentatives, at a conference held on June 22, 1955, of the final decision of the 
Department of Justice against forwarding the proposed Executive order to the 
President. 

Mr. Parks. Mr. Secretary, I understand that you are obliged to 
leave shortly. 

Mr. Rosz. Unfortunately, I have an engagement out of town that 
I have to fly to. 

Mr. Parks. Therefore, I am interrupting the orderly procedure to 
take some of the more general questions. 

Mr. Rosg, I will appreciate it. 

Mr. Parks. I read with a great deal of enthusiasm the letter of 
the Secretary in reply to our questionnaire, and the general state- 
ments of policy which are set forth in the questionnaire go all out as 
did your statement today in regard to the principles. 

You say, for example: “The Government’s business is the people’s 
business.’ 

_ I would like to look at a few regulations and see how that policy 
is carried out. 

There are several penal statutes which have general application 
which would affect any employee who talks about or releases a paper 
relating to Government information. There is title 18, section 2071 
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and 18 U. S. Code 641, and I could mention undoubtedly several others. | Mr 
That makes the question of the clarity of the regulations important [@ of Fe 
because if the employee does not know what he is authorized to talk | Secre 
about and what he is authorized to disclose to some outsider, then he 
naturally tends to withdraw into narrow caution. 

Before going specifically into the regulations, I would like to call 
your attention to a statement on page 504 of the committee print 
which includes your reply to the questionnaire which states— 
requests for information are passed upon * * * at a relatively high level of 
departmental authority. This assures a continuous review which automatically 
operates to insure a maximum access to information. 

Thinking about that I compared it with the testimony we had on 


Monday, or a statement in the panel discussion I should say, from pe 


Mr. Reston of the New York Times. I will read from the uncorrected [7 tion p 
copy of the transcript. of its 
4 countt 


A good reporter in this town gets his news, not at the top level, but at the 
pick and shovel level, down at the lower levels where the civil servants are 
studying these special problems. 

Would you care to comment on the problem of news gathering if 
one is required to go almost to the top ? 

Mr. Rosse. You are suggesting that our answer has indicated that ori 
is required in the Treasury ? hand 

Mr. Parks. We will consider the regulations next, but we have | > The. 
your statement here that because requests are passed upon at a high |- 7 
level that automatically operates to insure maximum access. 

Mr. Roser. I think the inference that was meant by that was that 
any cautionary indications which might result from doubts at lower 
levels would be corrected by the fact the response to a request would 
be reviewed at a high level if it were an information request. 

Mr. Parks. That means delay, of course. M, 

Mr. Rose. Well, as far as processing papers is concerned, yes. Steal 

Mr. Parks. If you have a story and it has to get into the afternoon [- ‘M 
papers, getting a request processed would take several days, perhaps. “ 

Mr. Roser. It is a little difficult to comment on as broad a general- 
ization as that. 

Mr. Parks. I was quoting your generalization. 

Mr. Rossz. Mr. Reston also generalized. 

Mr. Parks We will pass on then to regulations which are included 
in the Secretary’s regulations 31 Code of Federal Regulations, part 1, me 
of subtitle A. They state various reasons for which records are not rr 
available. There are 1, 2,3, 4,5, and then 6. I believe that this covers F_ Mi 
all records. _ 

The sixth reason why records are not available is that the disclosure waa 
of the information would be “clearly inimical to the public interest.” fF). me 

Now, we discussed earlier today the question of “public interest” FP) (+) 
and judgments differ as to that. : “t] 

Does the Treasury decide in every case on the basis of any policy z i 
considerations they might think proper what is in the interest of the aul 
public to know i 

Mr. Rose. I think again it would be more helpful if we could be te a 
more specific. I am trying to follow on my papers here what you were me 
quoting from. Was it the statement on page 511? 
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Mr. Parks. It is in the exhibit, in the first exhibit you list, 31 Code 
of Federal Regulations. Perhaps you recognize this document, Mr. 
Secretary. 

Mr. Rose. I think I have it here. 

Mr. Parks. It is on the second page, paragraph (e), confidential 
official records : 


For one or more of the following good causes certain information in the offi- 
cial records of the bureaus, divisions, and offices enumerated in paragraph (c) 
of this section is held confidential, and is not available to the public: 

(1) The information has been submitted in confidence to the Treasury Depart- 
ment; (2) the information relates to a financial matter of some other type of 
transaction between the Government and an individual or corporation, the dis- 
closure of which would be prejudicial to the individual or corporation involved 
(such as by aiding a competitor) without furthering the public interest; (3) 
for security reasons, such as protection against counterfeiting; (4) the informa- 
tion pertains to negotiations with foreign countries, which information, because 
of its nature or because of an agreement between this country and the foreign 
countries concerned, is required to be held confidential; (5) the material is 
made confidential by law, such as tax returns; or (6) the disclosure of the infor- 
mation would clearly be inimical to the public interest. 


What is the procedure by which the Secretary determines what is in 
the public interest in the field of information ? 

Mr. Rose. You are speaking now solely of No. 6, because the first 
5 criteria are rather clearly self-explanatory. I cannot give you off- 
hand an explanation, or an indication of the area covered by No. 6. 
The other categories are somewhat familiar to me. I would be glad 
to check into the origin of this and see what specific areas, if there are 
any, it is intended to cover. 

Mr. Moss. Is that the general statement of policy which an em- 
ployee of the department would be expected to familiarize himself 
with in order to know what might be discussed and what might defi- 
nitely be ruled out ? 

Mr. Rose. It is entitled, “General Office Procedures,” and it includes 
various general statements. 

Mr. Moss. We are interested in the attitude that some of these regu- 
lations directed toward the employees finally promote. 

We had one from the Civil Service Commission. In their manual 
they had an excellent statement of the attitude of the employees 
toward the press and toward the public, but they had a definite direc- 
tive to the employees saying, Vou shall discuss no information,” 
in effect closing out everything. I am wondering perhaps if we are 
not faced with the same thing here. Out of an abundance of caution 
the employee, if he is to be safe, says nothing to anyone at any time. 

Mr. Rose. Of course, this is a fairly specific blueprint of a type of 
situation in which disclosures would be improper—where it is illegal, 
where it pertains to the national security, where it involves confidential 
information, such as comes to Mr. Gidney, or various other aspects 
of the Treasury. I, reading this myself, would read No. 6 in context 
with the first 5. I would be very glad to review the basis and origin 
of that No, 6 of this provision to see whether there is any specific 
area it is intended to cover. 

Mr. Parks. This same regulation states that records relating solely 
to the internal mangement of the Treasury Department are not 
available. 


How do you draw a line between what is internal to the Treasury 
Department and what is within the domain of the people ? 
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Mr. Rose. I could not give you an answer to that. Internal man- 
agement normally is not of any public interest. 
Mr. Parks. If there is a public request, that would be an indication 
of an interest. 
Mr. Roser. It could be. 
Mr. Parks. I do not believe you mean to say that it would then 
lose its character as an internal document. 
Mr. Rosr. No, but normally it is not of public interest. If it is a 
a of interest to you, I would be glad to see where that line is 
rawn. 
Mr. Parks. Then the same regulation states: 


Official records are available only to persons properly and directly concerned. 


Who are such persons who are properly and directly concerned?! 
That has to be decided in each individual instance, I believe, because 
another section states that the Administrative Assistant Secretary 
receives the applications. 

Mr. Rosse. Where is that in the regulations, Mr. Parks? 

Mr. Parks. It is in (c) on page 2: 


Persons properly and directly concerned.” 


And then above that a section (b) relating to requests involving a 
category of documents which are addressed to the Administrative 
Assistant Secretary. I think that we might like to know how many 
requests have been turned down. 

Mr. Horrman. Who are persons properly and directly concerned / 

Mr. Ross. I cannot give you the detail on any of these. The best I 
can do is to get you the way in which these things are interpreted and 
enforced. 

Mr. Parks. I have some more, Mr. Secretary, but I think some will 
come up in connection with a specific instance we are interested in. 
While you are still here, if we are not holding you, what is your 
interpretation as to the meaning, or the application, of title 5, United 
States Code, section 22, which you cite as first in your list of au- 
thorities in our question No. 24 The questionnaire asked for the 
authority and your reply referred to a list of statutes and regulations 
in the exhibits. The first is title 5, United States Code, section 22. I 
am asking whether or not that statute is interpreted by the Treasury 
Department as bestowing upon the Secretary any authority to with- 
hold which he did not have by some other authority. Does he gain 
any new authority by that statute? 

Mr. Rose. Do you have a copy of the code here ? 

Mr. Parks. I have it here. It is under the red underscoring. 

Mr. Rosse. And the question is whether this goes beyond authority 
otherwise specifically granted ? 

Mr. Parks. To withhold—does it give any positive authority to 
withhold. 

Mr. Roser. I have never specifically examined that statute. I would 
say it did in the sense that it says: 

The head of each department is authorized to prescribe regulations not in- 
consistent with law regarding the custody, use, and preservation of records, 
papers, and property pertaining to it. 

Mr. Parks. Later I might ask Mr. Kendall for a citation on that, 
Mr. Secretary. 
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The next authority cited is the Administrative Procedures Act, title 
5. United States Code, section 1002, which is on page 21, I think, of 
this memorandum. 

I would like to ask with regard to section (c) of section 1002 the 
interpretation of the Treasury Department of this clause, which reads: 

Save as otherwise required by statute, matters of official records shall in ac- 
cordance with published rule be made available to persons properly and directly 
concerned except information held confidential for good cause found. 

Mr. Cross testified on Monday that this was a general public-records 
statute, and I have here, from the report of the House Judiciary Com- 
mittee in reporting its bill, language which says that— 

The purpose of this section is to make access to public records generally ap- 
plicable, uniform, and more readily determinable. The requirement of an agency 
rule on the availability is inserted for the same purpose. * * * Agencies must 
classify data, specify generally what may be disclosed and what may not. 

I would like to ask, in applying that statute and interpreting it, 
what records of the Treasury has the Treasury Department determined 
to be public records. 

Mr. Rose. Again 

Mr. Horrman. Are not all the records public, except internal- 
revenue reports, income tax reports? I am asking you. You were ask- 
ing him? 

Mr. Parks. I donot know. The statutes seem to require some defini- 
tion of public records. I am asking what the definition has been. 

Mr. HorrmMan. That is my understanding after 20 years, that all 
their records except those specifically authorized by the statute to be 
kept secret are available to the public and that the Congress itself 
authorized the heads of all of these agencies to make rules and regu- 
lations for the conduct of their business, and they did that. Now, as 
[ understand it, you are asking him under 6 (e) about the disclosure 
of information, and so forth. As I listened to Mr. Rose, I did not get 
a clear or specific answer. What would you say would determine the 
procedure by which information under that one should not be made 
available? As I understand it, Mr. Chairman, we are trying to get 
some information that will help us write new legislation, if that is 
necessary. 

Mr. Moss. That is correct. Do you regard this section 1002 as a 
public-records statute? It says that these records are public, except— 
and then there are a number of exceptions. 

Mr. Horrman. We have left it up to the heads of the departments 
by specific rules to write the rules and regulations whereby the classi- 
fication should be made. They have done so. Now counsel comes 
along, as I get it, and asks the witness about No. 6. In effect the 
witness said, if I understand him correctly, that that is left to the 
good judgment of the top boys, that you cannot let every stenogra- 
pher or janitor, or anyone else who may have the information down 
below in the department, go and peddle it every where, because if you 
did you would have every one of the employees making a statement. 
_ Mr. Rose. I think section (c) of 1002 is an indication of how difficult 
it is to deal with these subjects in generalizations. I think it is ver 
difficult to talk of this broadly and generally. I think that it is ak 
easier to do it in terms of a specific instance where a particular type 
of information is sought and is either made available or not. 
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Mr. Moss. I think the question asked was do you feel that title 5, 
United States Code, section 22, confers additional authority on the 
right to withhold or does it confine the right to withhold to the public- 
records section, 1002? 
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Mr. Rose. I would hesitate to put on the record anything in the [P> Th 
way of a final interpretation, or idea of my own about the way in Mr 
which those two statutes interact. If title 5, United States Code, sec- . Mr 
tion 22, stood alone, I think it confers some authority to act by regula- f Mr 
tion. The exact interaction between that and 1002 is a matter that I q sai 4 
think one would have to study. I must confess I have not studied fF Xn 


that in any detail which would permit me to give an opinion. 

Mr. Scuer. I merely want to comment that this morning, after a 
study of the questionnaire, we found your Department was 1 of the 4 
which recognized the public aspect of title 5, United States Code, 
section 1002 (c), and we felt happy about it. We felt that some of 
the others had too strictly construed it against the public interest. 

Mr. Horrman. Now, counsel asked about how the witness would 
determine whether the disclosure of information in the Department 
would be harmful to the United States and harmful to the public 
interest. Evidently counsel has in mind the thought that the Depart- 
ment’s procedure has not been the best. I would ask counsel what do 
you suggest in the way of a change in language in lieu of the lan- 
guage in No.6? How would you determine whether the giving out of 
information was injurious to the public interest? I ask that in good 
faith because I assume the Secretary would say that it would depend 
upon the patriotism and good judgment of the man in the Depart- 
ment. 

Mr. Moss. What we are trying to do is to develop the attitude, or 
the policies of the agencies. The questions are for the purpose of 
clarification in the hope that as we accumulate this advice and informa- 
tion we can, if it is felt necessary, propose changes in legislation, or 
suggest to the departments and agencies changes in their own internal 
regulations which might aid the release of information which would 
not be considered contrary to the public interest, or to the security 
of the country. 

Mr. Horrman. We can concede all that. But when—TI do not like 
to say you are critical, but you are inquisitive, say, or desire to obtain 
information as to how a department head determines whether or not 
the giving out of this information would hurt the interest of the 

ublic; if I would ask him I would expect him at least to be think- 
ing, if he did not ask me “Well, what would you say in place of what 
Isaid?” Ithink that is what I would ask him. 

Mr. Rose. I would be very happy 

Mr. Horrman. I suggest you ask members of the committee and 
counsel how they would fix it better; because I know, if you talk to 
them, they think it can be done. 

Mr. Moss. I think with responsible help, we will arrive at that 
conclusion. 

Dr. Parks will now proceed with his further questions. 

Dr. Parxs. The purpose, I might add, for asking that question, 
Mr. Chairman, was that here it was a rather broad question of dis- 
cretion. In other words it required that officials in the Treasury 
Department determine what the people should know and what they 
should not know under those standards, and I was questioning 
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whether or not that was a proper standard to apply. And my ques- 
tion specifically was only to illustrate how it was being applied; how 
it was being interpreted. And you, Mr. Secretary, agreed to supply 
that information and I concluded the question at that point. 

I have another question here I want to ask of the Secretary. 

Mr. Moss. What is your deadline for keeping your schedule? 

Mr. Roser. I have a minute or two. 

Mr. Moss. Do you have available members of your staff who can 
respond # 

Mr. Rose. Yes, sir. 

Mr. Parks. We have had testimony, Mr. Secretary, with respect to 
various Presidential orders, particularly one contained in a letter 
to the Secretary of Defense dated May 17, 1954; orders from the 
President of the Department head and other agency heads regarding 
information. 

I would like to ask what if any orders, instructions, directives, or 
letters have been received by the Treasury Department, by the Secre- 
tary 6f the Treasury, from the President which are still in effect and 
which relate to the handling of information ? 

Perhaps you would like to turn that question over to someone else. 
But we notice, in particular, you do not cite the letter referred to of 
date May 17, 1954, as conferring any authority upon the Secretary 
of the Treasurery, a viewpoint with which the members of this com- 
mittee have expressed agreement in previous sessions; but some agen- 
cies have at least initially claimed they are under that directive. 

My question is broader, as to what instructions in general you have 
from the President which bear the sanction of the President’s con- 
stitutional authority. 

Mr. Rosr. I cannot answer that question offhand. I believe the 
question of the May 17, 1954, letter to the Secretary of Defense has 
not arisen, so far as I am aware, in connection with the Department. 

Mr. Parks. Has that been forwarded to the Department in any way 
officially ? 

Mr. Roser. I could not say as to that. 

Mr. Parks. Officially from the President? 

Mr. Kenpauy. No; we have never used it in the past. 

Mr. Ross. As to what directives there may be still in effect that 
would require a search of the records, so 1 could not decide just 
offhand. 

Mr. Moss. In order to complete the response to that portion of the 
question, could we get that? 

Mr. Ross. You mean this file relating to the availability of infor- 
mation ? 

Mr. Moss. That is correct—either as it relates to the press, the 
public, or Congress. 

Mr. Rose. Of course you can have the various Executive orders 
relating to the release of tax information, for example 10501, which 
I believe is the general Executive order relating to the classification 
of documents. Is that the type of thing you have in mind? 

Mr. Moss. That is correct. 

Mr. Rose. Very good. We can make a search for those which are 
applicable to us—Executive orders or other similar Presidential in- 
structions which are related to this field. I think if there were any 
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they would tend to be disclosed in the information requested by your 
questionnaire. 

(The material referred to follows and is also included in exhibit 13, 
p. 410.) 


The only Presidential directives restricting release of information by this 
Department of which we are aware are Executive Order 10501, relating to defense 
information, and the directive of March 13, 1948, as supplemented by the letter 
of April 3, 1952, relating to information regarding individual loyalty and secu- 
rity cases. 

Mr. Moss. Mr. Rose, we thank you for being here. I know your 
staff is competent to answer the questions, and you may be excused so 
as to keep your appointment. 

Mr. Rose. I appreciate very much your courtesy in that respect. 

Mr. Parks. Now, Mr. Comptroller, in reference to approvals of 
mergers of national banks and the policy, either statutory or other- 
wise, in approving or disapproving such mergers, what standards do 
you apply ¢ 

Mr. Gipnry. We have prepared, hastily it is true, a statement on 
this. Perhaps you would like to have me read it, and that contains a 
poneerery on that subject. Or I can take the paragraph out and 
read it alone, if you would rather have me do that. 

Mr. Moss. You have a statement you would like to make? 

Mr. Gipnery. I have a statement which I would like to read if you 
care to have me do so. 

Mr. Moss. If it would aid in clarifying this question we are discuss- 
ing, I think we would certainly like to have it. 

Mr. Gipnry. We understood you would like to have a comment 
from us on the matter of public announcements in connection with 
mergers. We did not understand you particularly cared to go into 
the subject of the considerations which would warrant approval of 
mergers, although we have given some attention to that. 

Mr. Moss. We are more specifically interested in the public infor- 
mation aspect. 

Mr. Gipnery. I gathered that was what you wanted. 

Mr. Moss. Correct. 

Mr. Gipney. My statement is as follows: Mr. Chairman, members 
of the committee, I am pleased to have this opportunity to appear 
before your committee and to discuss the matter of releasing informa- 
tion regarding bank mergers as it applies to the Office of the Comp- 
troller of the Currency. Our policy in this regard is to make avail- 
able to the public pertinent information possessed by the Office of the 
Comptroller within such limits as are dictated by law and the safe- 
guarding of the public interest and the rights of privacy of the indi- 
vidual citizens and institutions concerned. 

As you know, the national banking system is under the supervision 
of the Comptroller of the Currency whose primary responsibility 
is to make every effort to maintain soundly operated bakbing insti- 
tutions which can and will serve the best interests of the American 
public. It is the policy of the Office to give every possible opportunity 
to bankers and others interested in banking affairs to discuss with and 
present to the Comptroller and members of his staff any problems 
which they may have. We try to have an intimate knowledge of their 
affairs so that we may make sound decisions in the best interests of 
the public on matters requiring our approval. 
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I would like to interject there that that represents an effort to have 
our people in this field talk with us currently from day to day, or 
month to month, and not come in only when they have some big 
problem. We try to keep in close touch with them. , 

Bank mergers, as you are aware, have been quite numerous in re- 
cent years. They come about for an infinite variety of reasons and 
are agreed upon after discussions with interested parties sometimes 
extending over a long period. Sometimes rumors of actual or sup- 
posed discussions are circulated, and these rumors are not always fully 
accurate. We think it desirable in the public interest for bankers 
or other citizens to feel free to discuss their problems with us on an 
informal basis, even though plans may not be carried through to 
fruition. Many times proposals for mergers fall through and do not 
come to the stage where this Office has to take formal action of any 
kind. When formal action is taken, it is under the provisions of sec- 
tions 33, 34a and 34b of title 12 of the United States Code which pro- 
vides that the Comptroller’s approval must be obtained for any merger 
or consolidation when the resulting or receiving bank is to be a national 
bank. Consolidations and mergers of banks all have different charac- 
teristics and are handled on a case-by-case basis. From preliminary 
conferences or correspondence the Comptroller becomes acquainted 
with the basic facts relative to a proposed transaction, and the banks 
are informed of the legal requirements and the technical procedure 
which must be followed. During this initial or discussion period, the 
Comptroller has to consider whether he can indicate tentative ap- 
proval of the proposed consolidation or merger, and what require- 
ments or conditions should be imposed. He must consider whether: 

(1) All legal requirements are to be fulfilled; 

(2) The proposal is fair and equitable to the stockholders of 
the banks involved, and the stockholders are to be fully and 
correctly informed of the effect of the transaction upon their 
holdings of stock ; 

(3) The resulting bank will be sound and adequately capital- 
ized; and 

(4) The effect of the consolidation or merger upon competition 
in banking and upon the community concerned would not be in- 
jurious to the public interest. If everything is considered to be 
in order and it appears warranted to approve the transaction, it is 
our practice to send a letter indicating tentative approval to the 
applying banks, based upon the facts presented, subject to any 
necessary conditions involving disposition of unacceptable or 
ineligible assets, the carrying value of fixed assets, and so forth. 
Following this tentative approval, subject to the specified condi- 
tions laid down by the Comptroller, which must receive the con- 
sideration and agreement of the directors, the consolidation or 
merger program, by law, must have the approval of a majority 
of the directors of each of the respective banks involved before it 
may be submitted to the shareholders. Until the directors act 
formally to accept the terms under which the Comptroller of the 
Currency has given tentative approval and proceed to take action 
to present the matter to the shareholders for their approval, the 
entire proposal must be regarded as tentative. 
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The matter of public announcement is, in our opinion, provided for 
by statutory requirement, title 12, U. S. C., sections 33, 34a, and 34b, 
which specifically requires each bank merging or consolidating to pub- 
lish notice of the time, place, and object of the shareholders’ meetings 
at which the merger or consolidation will be voted on, for not less than 
4 weeks in newspapers of general circulation in the places where the 
banks are located. Notice of the shareholders’ meetings must also be 
sent by registered mail to each shareholder at least 10 days prior to 


the date of their meeting to vote on the proposal. A copy of the 


consolidation or merger agreement is available in each bank so that 
any shareholder may call and inspect it during banking hours. 

After the shareholders have met and given their approval to the 
consolidation or merger, and assuming that all conditions have been 
fulfilled, including the affirmative vote of the holders of two-thirds 
of the shares of capital stock of the respective banks as required by 
law, and no circumstances have arisen or have been called to the 
Comptroller’s attention which would cause him to determine that the 
banks should not be combined, the Comptroller has before him a merger 
agreement to which he can give definite formal approval. When this 
is done, the Comptroller’s certificate of merger or consolidation is 
issued. The Office of the Comptroller of the Currency then announces 
in its bulletin the date the merger or consolidation was consummated, 
the names and locations of the banks that participated, and the name 
and location of the consolidated or receiving bank. The bulletin is 
printed each week and sent to a mailing list which includes publishers, 
State bank supervisory authorities, bankers’ associations, banks, and 
other interested persons who have asked to be furnished this infora- 
tion. 

In our experience, it has been customary in consolidation and merger 
cases for the participant banks to seek the widest publicity possible 
at the appropriate time. As above stated, the directors must place 
all pertinent facts before the shareholders so that they may vote 
with informed judgment. An explicit letter of transmittal accom- 
panies the proxy and notice of meeting sent to each shareholder and 
copies are provided for the files of the Comptroller. It is not uncom- 
mon for the shareholders to be invited to discuss their questions with 
bank officers and directors. Likewise newspaper publicity, in addition 
to the notices required by law, covers the pertinent points. 

Because of the statutory requirements of published notice, personal 
notice to shareholders, and the wide publicity given an impending 
consolidation or merger in the area served by the banks involved, there 
is ample opportunity for interested persons, either shareholders or 
others, to become fully familiar with the proposal. The notice to 
shareholders contains full information concerning the technical terms 
of the merger or consolidation and other matters which are of impor- 
tance to the shareholders and to the public. 

As stated earlier, publicity sometimes occurs while mergers are in 
the formative period. Such information should come from the banks 
concerned, since it is only when the matter comes to the formal stage 
that the Comptroller’s Office has official information as to the terms of 
the proposal. It would be distinctly harmful to the interests of all 
concerned if this Office were to give out incomplete or inaccurate 
information. Also it would be harmful to all concerned if we an- 
nounced mergers which had not definitely been agreed upon at least by 
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the directors of the banks concerned. It is harmful to a bank and to 
‘ts stockholders to have an announcement of merger made, and then 
have the merger fail to go through. Banks are servants of the public 
and the maintenance of a sound and healthy banking system is a 
fundamental element in a sound and healthy economy. In our office 
we are doing our best to maintain a sound and healthy banking system 
which will be adequate to serve our Nation as it moves forward to 
greater and greater activities. 5 by 

We have a copy of one of those bulletins. This happens to be the 
one issued on November 7, which shows two mergers, and we have with 
that a list of the people to whom we mail it. That could be enlarged, 
if you want it. 

That was the statement which we had somewhat hastily prepared. 
I suspect you have some questions which I will try toanswer. _ 

Mr. Parks. Do you consider approval of a merger is a public act # 

Mr. Gipney. Yes; final approval definitely is a public act. 

Mr. Parks. And after that is approved by the stockholders and goes 
through, that is a completed action, is it not? 

Mr. Gipney. Yes; that is when it becomes a completed action. 

Mr. Parks. How can the public or Congress, except in official com- 
mittee sessions, determine how the law is being administered and the 
purpose of the law in question is being carried out if no information is 
available, as I understand the situation to be, except the dates, names, 
and the location, unless it has been made available by the bank? This 
being a public act, the public would appear to have an expectation that 
the information would come from the servants, the officials of the 
public. 

Mr. Gipney. What we make available in these two cases, which are 
actual—I do not want to read it in full because that would take a long 
time—is the name, the common stock for each one, the charter in which 
they are merged, the capital stock which they will then have; if there 
are branches to be continued they are listed. 

In another case, the same information; the banks; the common 
stock—$100,000 in this case merged into a larger bank with common 
stock of $2,500,000—the stock they will have; the branches which are to 
be continued. 

That is the information which has been in our published items, 

Mr. Moss. If you attached a condition 

Mr. Gipney. This thing has gone through and the conditions have 
been met. That is, we give no approval 

Mr. Moss. Until the conditions are met. 

Mr. Gipnry. We give no final approval until the conditions either 
have been met or withdrawn. There is not a final merger until those 
things have been complied with. 

Mr. Moss. If a request should come to you or if a request were 
made to you, you would give no information ? 

_ Mr. Gipney. We have not published anything; we have not made 
it a practice of giving out anything until it is actual. But there 
would be no reason for us to withhold information after the directors 
of the two banks had voted to merge, which they must then submit to 
the shareholders, sending out a full description to the shareholders. 
Of course, almost invariably they give the public an announcement in 
the newspaper and they will do it very fully with a great deal more 
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information than we probably would find it practical to set out if we 
were trying to make an announcement to the public. 

Mr. Parks. Mr. Comptroller, I understand a reporter from a news- 
_ requested information from you regarding the merger of two 
anks. 

Mr. Gipnry. That is right ; that happens to be true. 

Mr. Parks. Our information is that no information was given this 

reporter. Would you comment on that ? 

Mr. Gipnery. My recollection is I talked to him one day before the Mr 

directors actually voted to merge and they voted it on the 9th day of [F Mr 
August and promptly sent out a very full communication to their F_ Mr 
stockholders, which I think they published in the newspapers, as re- aa 
quired to do, on the 11th, and sent out a letter which was dated the 
11th to their stockholders. 

Mr. Parks. Did that give the information which he asked ¢ 
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Mr. Gipnry. That would give the information which he asked— [f- Mr 
not as quickly as he wished it. He wished it before the directors had Ff) |): 1 
taken action, but we did not give him that. _ * Mr 

Mr. Parks. Why is it necessary to withhold that information until J ...;., 
the directors act ? my aa 

Mr. Gipney. Well you have not anything official up to that time; Mr 
= have just a tentative approval. We have a tentative approval, fF Mr 

ut this may not go through. Ss unit 

Mr. Parks. Is there any instance in which, after the directors have fF " Mr 


voted, you have withdrawn your approval 
Mr. Gipney. I think that would be almost unknown. Mr. Jennings 
has been in the Department longer than I, but that could happen. 


Mr. 
in the 


Mr. Parks. So to all intents and purposes tentative approval is E * Mr 
final ? 5 Mn 
Mr. Gipnry. If they meet the conditions and carry through, prac- > ogee 


tically in all cases it leads to formal approval. But we still could 
refuse final approval if adequate cause appeared. 

Mr. Parks. I have heard members of this committee say many 
times if Congress attempts to act, everybody knows about it months 
in advance. It is referred to a committee, a hearing is called, it has 
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to go through each House, conferences, and so forth, and the public — Sail 
and the interests concerned have an opportunity to bring to bear the FF ‘yy. 
facts which have a bearing upon the decision; but, in this case, itisa FP intere 
decision that is made before there is any information available out- § Mr 
side of the restricted circles of the two banks. : Mr. 


Mr. Gipney. You recognize that in any transaction involving two 


; Ze t sala 
parties there have to be negotiations Issuec 


comes 





Mr. Parks. Would the tentative approval disrupt those negotia- FP yoy y 
tions? : 
Mr. Gwwnry. Tentative approval comes very late, or at the time a 
very close—— ; Mr 
Mr. Parks. If a reporter requested of you information as to S they ¢ 
whether tentative approval had been given to a merger before it Mr. 
became final, as I understand it you would not give him that Mr. 
information ¢ | of the 
Mr. Gipney. That is right—not before it had become final. We Mr, 
have not up to now given it out before it is voted by the directors, Mr. 
because there might be conditions in that tentative approval. infor 
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Mr. Parks. But you do not even give him the information you 
have made tentative approval ? 

Mr. Gipnry. We have not. 

Mr. Parks. Not even that information ? 

Mr. Gipney. No. You have in mind Congress has provided what 
I suppose it considered to be a protection for the various interests 
in this requirement of 4 weeks’ notice. 

Mr. Moss. At that point, I would like to ask a few questions. Do 

understand no information is made available until final approval ? 

Mr. Gipney. Until final approval. 

Mr. Moss. Even though you have arrived at a decision? 

Mr. Gipnry. Well, we have not issued or put out any announce- 
ment; but we would not withhold information after the directors 
had voted. 

Mr. Moss. Let us start from the time you have made a tentative 
indication of approval. 

Mr. Gipney. Yes. It will usually be accompanied by conditions 
which may or may not be accepted. 

Mr. Moss. In this country where we have an extensive banking 
system, mergers go on in small towns with large community interest 
in the type of bank. 

Mr. Gipney. Yes. 

Mr. Moss. In those small towns, I think you recognize the com- 
munity interest. 

Mr. Gipney. I recognize that; yes, sir. 

Mr. Moss. Of course the depositor has a certain interest. Now 
in the act itself Congress has taken pains and gone into great detail 
to insure public notice to stockholders of meetings. 

Mr. Gipnry. For 4 weeks. 

Mr. Moss. Is not there enough public interest there, if a request is: 
“Have you issued a tentative approval for merger in this particular 
community ?” 

Mr. Gipney. I think the public interest would be very great. You 
might pardon me for mentioning that we have actual and not hypo- 
thetical cases going on out there from time to time and you may have 
noticed an announcement of a proposed consolidation of two banks in 
San Francisco, which has not yet come to our office. 

Mr. Moss. Now there is one place where we have a great public 
interest in advance of a request to your office. 

Mr. Gipney. Yes. 

Mr. Moss. Now suppose it had come to your office and you had 
issued tentative approval with conditions attached to it and the press 
comes to you and says: “Have you given that tentative approval ?” 
You would give them no information ? 

Mr. Gipney. That has been the way we have been doing. 

Mr. Moss. What public policy is served by that? 

Mr. Gipnry. We might attach conditions to that approval that 
they could not accept. 

Mr. Moss. Well, it is already being discussed. 

Mr. Gipney. If it is already being discussed, there is no suppression 
of the news. The world knows about it. 

Mr. Moss. But you have added nothing to the information. 

Mr. Gipnry. We have added nothing to the information. The 
Pata in this case has all come from the banks; it has not come 
rom us. 
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Mr. Moss. In the other case in Washington, a year and half ago or to the s 
2 years ago, much attention was given to the rumor about the banks. ™ at the 
Mr. Gipney. Yes, sir. is mad 
Mr. Moss. Would you have responded to a request for information [9% shareh 
as to whether or not tentative approval had been given in that case? ™ down kt 
Mr. Gipnry. I do not know what we could answer tothat. Idonot [jt isles 
remember any requests were made, @ edge at 
Mr. Moss. I sense from the story—I could be inaccurate—that they [| Mr. - 
indicated a request had been made and they had not gotten the infor- [9% stocks 
mation ? = of som 
Mr. Gipney. I suspect that might be a very good illustration of the = where 
embarrassment of talking too much about it. 3 Mr. | 
Mr. Moss. How would it illustrate an embarrassment to you when [7 Mr. 
you did not give out any information ? | local c 
Mr. Gupney. I think it is rather generally known that the bank [9 merge 
sought to go in one direction and then due to circumstances over which [4 receive 





the control was elsewhere, it went in another direction. 7 Mr. 
Mr. Moss. You do not have to assume responsibility for determining [ Mr. 
which way it is going to go until you have had a request and, if you [ Mr. 
have given tentative approval 'S cedura 
Mr. Gipney. I think that illustrates even though it might have had [¥% a long 
our tentative approval, it was not an actual consolidation or merger. : Mr. 
Mr. Moss. How would it damage anyone? The thing developed [7% riage. 
publicly anyway in this case and no damage was done to anyone, was_ f_ Mr. 
there? * and wv 


Mr. Gipnry. That would be a question. I do not suppose the [7 Mr. 
damage would have been any greater. % situati 


Mr. Moss. I think many times in small communities rumors spread [) A cor 
very quickly when mergers are proposed, particularly in connection [% advise 
with chain banks. » becon 

Mr. Gipney. In many communities, small and large, rumors are [7 is mac 
spread when there is no basis as far as we are concerned. ) It doe 

Mr. Moss. Yes. » affect 

Mr. Gipnry. And sometimes rumors spread for the purpose of stim- [ Trade 
ulating stock prices, and so forth. ) bindi 

Mr. Moss. And sometimes an affirmative response to an inquiry [7 public 
made to your office would tend to stop the rumors. : Mr. 

Mr. Gipney. It might. But that is one of the things it seems to [7 analo; 
me is desirable to avoid, that is, someone starts a rumor: Is it our ff) sideri 
job to scotch rumors ? i Mr. 

Mr. Moss. No, sir; but I think it would be your job to give the FF Mr. 
full facts as you know them. have 

Mr. Gipney. That is right, and they have to be official facts. > todo 

Mr. Moss. And, when you have acted officially to give tentative > Mr. 
approval ? t Mr 

Mr. Gipney. That is getting up to the stage where the question is [— here. 
debatable. We think there is no debate when the directors of the [)  menti 


two banks have voted, and that is eoually a very few days after tenta- J direct 
tive approval is given; is not that correct ? » andn 

Mr. Jennings. That is correct. Normally the Comptroller gives 
tentative approval of a merger or consolidation and a letter goes to JF 
the directors of the two banks concerned. They meet to consider the J invol 
various matters which the Comptroller has laid down, the stipulations [Fy publi 
and, if they agree with them, they will then vote to present the matter [)  invol 
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to the shareholders. So it is a matter, normally, of a week or 10 days 
at the outside; sometimes only a few days, before an announcement 
is made to the shareholders, the public and the press. But if those 
shareholders decide they shoud not go along with the stipulations laid 
down by the Comptr oller and decide to abandon the matter, we think 
it is less harmful to the two banks concerned not to have public know]- 
edge about giving tentative approval. 

Mr. Moss. There may have been a lot of trading, we will say, in the 
stocks of the two banks and the public has an interest. In the case 
of some of the public, where they go along with the rumor, you see 
where the stock went really sky high. 

Mr. Gipney. It has on occasions. 

Mr. Moss. Supposing you had this sort of situation where in the 
local community information is generally circulated of a proposed 
merger and this inquiry comes to you: “Mr. Comptroller, have you 
received an application for a merger? What would you do? 

Mr. Gipney. I think we should say “no comment” in that case. 

Mr. Moss. Why? 

Mr. Gipney. Because I think in that case it is really in the pro- 
cedural preliminary stages and we may for some reason take quite 
a long time in passing on it. 

Mr. Moss. We make marriage licenses public and maybe the mar- 
riage does not take place. 

Mr. Gipnry. Well, I thought there was some similarity between this 
and marriages. 

Mr. Scurr. Mr. Comptroller, is not there an analogy between your 
situation and that which exists in the Federal Trade Commission ? 
A corporation goes to the Federal Trade Commission and asks for an 
advisory opinion on whether or not some merger or some action might 
be considered a violation of the Sherman Act. That advisory opinion 
is made public and it is long before they might do anything about it. 
It does have a direct effect on the stock involved; it certainly might 
affect their financial status. Yet that is made public by the Federal 
Trade Commission as only an advisory thing, which is much less 
binding, anyway, than your tentative approval; yet they make it 
public. 

Mr. Gipney. I think there is quite a little difficulty in seeing the 
analogy there. They are getting advice on something they are con- 
sidering doing. 

Mr. Scorer. Which they may do. 

Mr. Gupney. When we get up to this place of tenure approval, we 
have reached something which they have pretty nearly determined 
to do; that is, the directors. 

Mr. Scuer. Well, it is pretty clear in all the conditions. 

Mr. Gipney. Yes. But the matter of time is rather compressed 
here. Mr. Jennings said it might be a week or so. About this case I 
mention, my recollection is our letter went out on the 5th and the 
directors met on the 9th, so they would have had our letter on the 6th 
and met a very few days later. That is quite a normal procedure. 

Mr. Scuer. The reason the Federal Trade Commission gives an 
advisory opinion is that there is a large question of public policy 
involved and in these banking situations there is a large widespread 
public interest. You want to make sure they know of the conditions 
involved and whether they were met. 
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Mr. Giwney. No. I think it would be better not to have those con- J for il 
ditions publicized. Sf nit 
Mr. Scuer. Why? oer 

Mr. Gipnry. Because of the internal management of the bank. fF a 
They have to look at the questions in the examiner’s report. There F  ?° no 
are conditions having to do with what loans are not taken over, and ff " oe 
so forth. : Sis 

Mr. Scuer. I know of very few banks that do not have stockholders 
and do not have some quasi-public relationship. How can it be a 
matter of internal management? You are called upon to approve it as 
the representative of the public. 

Mr. Gipney. We approve it when it gets in a shape that we think 
it is all right. 

Mr. Scurr. The Federal Trade Commission, long before the act 
takes place, says “We think it will be all right” or “We do not think cosa 
it will be all right” and it certainly affects the value of the stock; ‘1 aul 
it certainly affects the corporate relationship, and so forth. But you FO * Mr 
do not see the analogy ? i . 

Mr. Gipnry. I do not think I can be very helpful on comparing it 
with the Federal Trade Commission. To be perfectly frank, I do JF matter 
not know enough about their operation and I think our field is some- J prreshon 
what different. 
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Mr. Parks. I have not checked our statutes on this but I believe fF At the 
there is provision in the Federal Reserve Act for bringing antitrust [J as to ¢ 
actions in the banking field. ) affairs 

Mr. Gipney. Yes; I think that is in section 7 of the Clayton Act. FD a 

Mr. Parks. That refers to a member bank of the Federal Reserve J agrect : 
System. > andh 

Mr. Grwney. I believe section 7 of the Clayton Act would coverany — 
stock acquisition by any bank; but, as a matter of fact, it pertains in J wou 
actual operation—it has effect, usually, in connection with a holding Ani 
company case, because most banks, national banks, particularly, may [up al 
not acquire stocks or own stocks. So section 7 of the Clayton Act fF Mr. 
does not apply at the present time aside from the acquisition by banks — Mr. 
of stocks through consolidations and mergers, or the ourcheal of » limits 
assets. i Mr 

That was very well discussed by Judge Stanley Barnes before the [Fe Cong 
Independent Bankers’ Association in Chicago recently. | is spe 

Mr. Parks. How can the public know whether your policy in this [to ev 
field is in conflict with or support of the policy being followed by the — final. 
Federal Reserve Board in thee cases? [ take it you could possibly — ment. 
work at cross-purposes. Is that correct? E Mr 

Mr. Gipney. Weare not working at cross-purposes. 4 Mr 

Mr. Parks. But how can the public know? Do TI understand that —  man- 
even after final approval your conditions are not made public? : Mr 

Mr. Gipnry. No. Our final statement is just that a merger has » just 
taken place, has been approved, and the merger has taken place. ' Mr 

Mr. Parks. Do you make a statement of what policy you are pur- | -sessic 
suing? I take it you have full authority to release information. ; time 

Mr. Gipney. I assume we have adequate authority to release official ,  tatior 
information ; pertinent information. | there 

Mr. Parks. Including this information. ,  tioni 


Mr. Gipnry. When you say “full authority to release information,” Mi 
I do not want to cover the whole field of operations, because we have, this { 
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for instance, in the National Bank Act, a prohibition against an 
examiner making public what he finds. 

Mr. Parks. I realize that. Do you have any directive or any 
policy, instruction, or any regulation from the Secretary of the Treas- 
ury which directs you, or controls you, or limits you? 

Mr. Gipney. If we have, it is of longtime application. The whole 
philosophy of bank supervision has been to maintain the confidential 
character of examiners’ reports, and so forth—not only in our field, 
but in the Federal Reserve, the Federal Deposit Insurance Corpora- 
tion, and, of course, the various banking departments. 

Mr. Parks. One final question: Under what regulations, either the 
regulations of the Treasury which you cited or other regulations, do 
you exercise this authority ? 

Mr. Gipney. I think probably this one is exercised by right of pre- 
scription running back through the whole life of the national-bank 
system. 

Mr. Parks. Mr. Chairman, I have here the Federal Register, 
volume 11, No. 177, September 11, 1946, section (b). It says— 
matters of official record of this Bureau, except information thought confiden- 


tial for good cause found, will be made available to persons properly and directly 
concerned at the office of the Comptroller of the Currency. 


At the end, however, it says— 


as to communications of such financial institutions and others concerning their 
affairs, and all other matters of official record in this Bureau, they will be 
classified as confidential, and except where the revelation of the contents there- 
of might, in the opinion of the Comptroller, be a breach of confidence, adversely 
affect such financial institutions, their customers, or others dealing with them— 


and here is the point— 
or would be inimical to the public interest 


And, as in so many of these regulations, the final clause swallows 
up all of the rest and seems to have no limitation whatever. 

Mr. Horrman. Is that the same question we had a while ago? 

Mr. Parks. It is a little broader, because it does not have some 
limitation. 

Mr. Horrman. Is it not true that it is absolutely impossible for the 
Congress or the departments themselves to write a regulation which 
is specific, which would cover every category or provide the answer 
to every category, and therefore they have to be general and the 
final determination must be left ultimately to the head of the depart- 
ment. Is not that the situation ? 

Mr. Gipney. I believe that. 

Mr. Parks. Mr. Ranking Minority Member, Congressman Hoff- 
man—— 

_ Mr. Horrman. Just Hoffman; no professor, doctor or other title, 
just Hoffman. 

Mr. Parks. Some morning I will be glad to sit down and have a 
session with you on my views, but I do not believe my views at this 
time would be of interest. I question whether this places any limi- 
tation at all, and the purpose of the question is to bring out where 
there is discretionary authority in an official. Whether the regula- 
tion is valid, I make no comment on that. 

Mr. Horrman. I was not asking the question of you especially at 
this time; I was just referring to the whole situation and saying that 
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sometimes, somewhere, you must trust the head of the department 
and, if you do not like him, throw him out if you can or, at the 
next election, get a different President who will appoint a different 
man. That was the practical answer I had in mind. ‘I am not critical 
of the doctor—Mr. Parks—at all. 

Mr. Moss. I would make the same observation that I made before. 
I hope as we go along that we will be able to develop recommenda- 
tions on this particular point. 

I am very much concerned, again at the risk of being somewhat 
repetitious, as to what public harm would be done. How could the 
public good be in any way adversely affected by the response of the 
Comptroller to an inquiry : “Have you received an application for 
a merger in this instance? Particularly when it frequently happens 
that it has already been widely circulated in the newspapers or finan- 
cial papers that this is proposed. 

Mr. Gesu, Mr. Chairman, I think there is a progression back- 
wards, if you like. When the thing is formally approved, we could 
give publicity. It is possible that the publicity should be more 
extensive than it is, but that is not too practical; because the banks, 
in their desire to make a good showing, will spell it out much more 
extensively than we could. They will say who are going to be the 
continuing officers, which we do not have to pass upon, and various 
things of that kind. 

Then we agree that when the directors of the two banks are voted, 
there is no reason for us to be backward when we have an inquiry. 

Now, your worry, in the next place, is that period between the 
tentative approval, and the meeting of the directors. I think it be- 
comes much less clear that we should give it out even if it is not 
absolutely clear that we should not. 

Mr. Moss. That is the point I would like to inquire about if I may. 
You say it is not clear that you should give it out and it is not clear 
that you should not. 

Mr. Gipnry. When you get back of the tentative approval, I do 
not think we should give anything out at all, positively, because we 
are just getting into the field of gossip and that would be very dan- 
gerous. However, how important is this 4 days that passes between 
the time of the tentative approval and the directors’ action ? 

Mr. Moss. Do you always give 4 days? 

Mr. Gipney. Not always. 

Mr. Moss. How long do they go from the time of the tentative ap- 
proval before you would have to have final approval by action of the 
two boards? 

Mr. Gwwney. There is no specific requirement. 

Mr. Moss. Could it go as long as 6 months? 

Mr. Gipney (continuing). It is the desire usually when they get 
to that stage to have the thing done day before yesterday. 

Mr. Moss. How many instances could you cite where you have had 
approves in 4 days and in how many instances have you taken 30 or 
more ? 

Mr. Groney. The accident of the day of the week that we send it 
out would have a bearing on it, but I think it would be very rare 
that it would go over 8 days. 
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Mr. Jennines. I was going to say that I think the average would 
be about 6 days. It might be 8 or 9 days in some cases but it is more 
frequently 4 or 5. ‘There have been cases of 7. 

Mr. Gipnry. And in some, fewer. 

Mr. JENNINGS. In some cases, where they got the letter in a hurry 
and got the board together, and our conditions are not particularly 
onerous, they will act in a day or two after we have mailed our 
letter. But it is always—I have never known of a case in the years 
I have been with the Department where the directors did not act 
within 2 weeks. I have never heard of a case where it went longer 
than 2 weeks, and that is a very rare instance. Usually, it is within 
a much shorter period of time. 

Mr. Moss. Of course that answers my question as to how long; it 
would not go as long as 30 days. 

Mr. Jenninos. No, that would be out of the question. 

Mr. Moss. Two weeks, to your knowledge, is as long as it takes? 

Mr. Jenninos. Yes. 

Mr. Moss. Getting back to the time between the application and 
the preliminary approval, from the time of the preliminary approval, 
how long does that take? 

Mr. Gwnery. That might be very quick or it might take quite a 
while. 

Mr. Moss. By “quite a while” you mean what? 

Mr. Groner. A month cr two. 

Mr. Moss. A month or two. 

Mr. Gipnery. Yes. 

Mr. Moss. Or 6 months? 

Mr. Giwney. No, I would not say that, Mr. Chairman. 

Mr. Jenntnos. No; I would say that we have had very few that 
have gone beyond 60 days; there may be 1 or 2 instances where we 
were studying it very, very carefully, that went 90 days before we 
were able to make up our minds, or the Comptroller was able to 
make up his mind as to whether we should indicate tentative ap- 
proval, but that was unusual. 

Mr. Moss. And I still cannot see why, at that point, after the 
request comes to you, simply : “Do you have an application?” why you 
cannot say yes or no. 

Mr: Giwwney. Well, I recall a case—and the public is usually not 
lacking in knowledge—I was thinking of a case where an import- 
ant stockholder was very vigorously opposed to the consolidation, 
and there was considerable argument, so it is not a question of no 
knowledge; it is not a matter of sub rosa; it goes along pretty much 
with local knowledge—it is not sub rosa at all. 

Mr. Moss. Do you have any instances where many of the depositors 
might be somewhat strongly opposed to the proposed merger ? 

Mr. Gipnry. Well, I think that would be getting into the realm 
of speculation. I have the impression that the stockholders do not 
show opposition to these things, over the long period of the exper- 
ience that I have had in this field. I have been surprised that, in 
some cases, they did not. 

Mr. Moss. How about depositors ? 

Mr. Giwney. That is what I mean. I have not observed that they 
do so oppose. I had an experience, personal experience many years 
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ago. I was in a bank that was merged and we had a newspaper 
columnist and he had borrowed I think $350 from us, and he said: 
“Just about the time your columnist finds a bank that has some bowels 
of compassion, they are going to merge with a bank which is just 
a bank.” 

Mr. Moss. We have so many small communities in areas where a 
great many small banks have been taken over by chains. 

Mr. Gipnry. Of course, on that I have been away from that great 
State for a long time. I have received the impression after traveling 
out there, and spending some months there this summer, that the public 
likes the arrangement quite well. 

I have seen places where, in small towns, where no great. bank was 
concerned, where some bank took over a weaker one, where the officers 
of the taken-over bank have been popular, and there was some objec- 
tion or regrets, let us say, but the depositors do not usually go so far 
as to make, any effective attempt to 6 their accounts elsewhere ; they 
will go right along. 

_Mr. Moss. Do you regard the interest of the depositor as supe- 
rior , 

Mr. Gipney. Oh, we think the interest of the depositor is superior. 

Mr. Moss. As you regard it. 

Mr. Gipney. Yes. 

Mr. Moss. And you regard it in your considerations as to approval 
of the merger ? 

Mr. Gipney. Yes. 

Mr. Moss. I think the depositor has the right to know that the bank 
has made an application for a merger. 

Mr. Gipney. He usually does; it is a mighty rare thing that they 
do not; that it is not out before it gets to us, anywhere near this tenta- 
tive approval stage. 

Mr. Moss. You say in most cases, it is out before it gets to you ? 

Mr. Gipney. Before it gets to this tentative stage. 

Mr. Moss. Before the tentative approval stage ¢ 

Mr. Giwney. Yes. 

Mr. Moss. That strengthens my view. 

Mr. Giwney. I should not generalize too much on that. 

Mr. Moss. That strengthens my view that there should not be any 
reason why you could not give an answer to a request as to whether 
they are applying. 

Mr. Gipney. I think that we should give out information only on 
things that have reached an official stage. 

Mr. Moss. An application ? . 

Mr. Grwney. I do not think that we should give out anything until 
it has reached an official stage. 

Mr. Moss. Is not an application, certainly, on the part of a bank 
brought to you as a request for your action an official stage? It is 
the same as when I drop a bill in the hopper over here in the House. 
I certainly cannot assure anyone that that bill is going to pass, or 
even be heard in committee. But as soon as I put it in there, it is 
public knowledge on the part of anyone interested that the bill has 
been introduced, and as it goes on through the various processes, 
there still is going to be no assurance that there is going to be any 
final action taken on it. 
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Mr. Giwney. I think there is a little fault in your analogy again. 

Mr. Moss. Perhaps there is. 

Mr. Gipnrey. However meritorious the bill may be, it does not have 
the application to the things that we are trying to protect. 

Mr. Moss. The point I had in mind was the question of assurance 
that it was going to be finally enacted. 

Mr. Horrman. Many of the bills that are dropped in the hopper 
do not even receive the notice of the press, not half of them. 

May L ask the gentleman a question ? 

Mr. Moss. Certainly. 

Mr. HorrmaN. Is the present policy of not giving publicity to appli- 
‘ations for merger any different than it has been over the years? 

Mr. Gipney. I think it goes back to 1863. 

Mr. Horrman. When? 

Mr. Gipney. 1863. 

Mr. Horrman. 1863? 

Mr. Gipney. Yes. 

Mr. Horrman. Then we have been a little negligent, have we not, 
in making a demand for this information? Of course, my colleague 
was not in Congress all that time. 

Mr. Gipney. Well, I was not around in 1863. 

Mr. Moss. And perhaps this committee was not either. 

Mr. Horrman. Oh, yes; this has been a merger of some 11 com- 
mittees, has it not, way back? 

Mr. Guyey. I think this goes back a long ways. I was not around, 
of course, in 1863. 

Mr. Horrman. The answer to my chairman, my very distinguished 
chairman, is this: If there is a great demand for this information, 
then the Congress should direct the department to give it out? 

Mr. Gipney. I think that is correct. 

Mr. Horrman. And if the Congress enacted a law 

Mr. Gipney (continuing). I think that is exactly right; the Con- 
gress has given us instructions to require publication for 4 weeks; 
actually, that is 28 days and in a recent case, that publication was 
35 days. 

Mr. Horrman. And from the political standpoint, I regret that 
California has grown so large and has so many votes in the national 
election, as it did once before, determined the election of a President. 
But there is nothing we can do about it, and as far as the banking 
interest is concerned, I can appreciate my colleague’s interest. 

Mr. Moss. Of course we have a national system of banking occa- 
sionally. Some communities do not want them. 

Mr. Horrman. Now, if I may ask, and I intended to ask Mr. Rose 
this question before—you were speaking about tax-exempt founda- 
tions. Is there any considerations being given in the Department 
of changing a ruling which permits corporations to avoid the pay- 
ment of income tax, a higher rate, when they spend money for political 
purposes or to put their political views before the public? 

_I am referring to a specific instance, the case of the Latex Corpora- 
tion. I have noticed over the years that they have had great full-page 
ads in many of the large papers, and reading that over carefully, I 
cannot see where the ad had a thing to do with the sale of their prod- 
uct. It is pure political propaganda; it is based on some theory of 
government. 
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Has the Department given any consideration to changing the rul- 
ing? And you are from Michigan, too. I would like the chairman to 
note that we have several people from Michigan down in the Depart- 
ment where they are doing a remarkably fine job. 

Mr. Kenpatu. Thank you, Mr. Hoffman. I do not have the answer 
to that and I do not think Mr. Winkle has. If you would like we 
can get the information and supply it to you. You are talking about 
institutional advertising ? 

Mr. Horrman. If some of the members of your staff reads these 
ads during the coming year, or go back over the last 3 years, Latex 
and others, and see whether that ad is advertising their product or 
their business, because they should be taxed, or at least they should 
not be permitted to consider that a business expense. It is nothing 
but propaganda, I think. 

(The information requested is included as item 3 in exhibit 13, 

. 410. 
. Mr. hens I have a question, Mr Chairman. 

Mr. Moss. Yes, Mr. Scher. 

Mr. Scuer. If there is any false statement to the shareholders dur- 
ing the battle for or against merger, is there a correction of those 
statements as to whether they are false or not, before any action? 

Mr. Gipney. Mr. Jennings says that we go over all of the details 
which go out from the directors on them, and see that they are accurate 
and satisfactory. 

Now, I think we are lacking in experience, somewhat lacking in 
experience; that is, in having cases where false or misleading state- 
ments are sent out against a merger. Although this is a case I had 
in mind—I will not mention the name—the person who was opposed 
to the merger did send out, I believe, to the shareholders his expres- 
sion of opposition to it. I do not recall if there was anything that 
we could have done. I suppose that we are lacking in authority on 
that, possibly, but we have not had any trouble with that. 

Mr. Moss. Doctor Parks. 

Mr. Parxs. Mr. Comptroller, you are familiar with 12 U. S. C. 77, 
relating to the removal of directors in national and I think State 
banks ? 

Mr. Gipney. That, I think, we think of as section 30. 

Mr. Moss. That is a statute—I do not have it here—which provides 
for a procedure. 

Mr. Gipney. Mr. Kendall has supplied it. 

Mr. Parks. That is the procedure for the removal of the director 
from office, and it provides, I believe, for a warning and finally, if 
the warning is not complied with 

Mr. Gipnry. Yes. 

Mr. Parks. On the basis of either a violation of law, a charge of 
a violation of law, or unsound practices in the conduct of business of 
-such a bank or company, after having been warned by the Comptroller, 
or the Federal Reserve Agency, it is possible for the Federal Board, 
at least it is authorized, to remove such official, make the removal. 

Mr. Gipney. That is right. 

Mr. Parks. Then the statute goes on to say that: 


Such order and the findings of fact upon which it is based shall not be made 
public or be disclosed to anyone except the director or officer involved— 
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And the directors of the bank involved. Would you comment on the 
operation of that, and the necessity for that? 

Mr. Gipney. You mean that prohibition? 

Mr. Parks. Yes, It goes on to say that—and this is a criminal ac- 
tion, as I understand it, and upon prosecution, of course, the informa- 
tion would have to be made public in connection with that proceeding 
for a violation. But in the absence of a proceeding for violation, 
there is only the removal, as I read it, and this requires complete with- 
holding of the information. What is the reason for that? 

Mr. Gipney. Mr. Jennings suggests it could do harm to the bank. 

We have not had occasion to use this section for so long that I think 
in the last case in which it was used, they went to the Supreme Court 
of the United States, so that the reasons were very well aired; they 
were made known to everyone, and in that case, the removal was be- 
cause they were in violation of section 32 which prevents a bank from 
having a director who is a party or an employee of a firm primarily 
engaged in the distribution or underwriting of securities. That went 
to the Supreme Court. 

Now, we have not had occasion to consider this, and I had really 
forgotten about this prohibition, but if we had had a case, we would 
have to take cognizance of it. There could be a reason, that if it were 
advertised, it might do hurt to the bank. I assume that is the reason 
for this prohibition. 

Mr. Scuer. Mr. Chairman, may I ask a question there? 

Mr. Moss, Certainly. 

Mr. Scuer. We are interested in the fact that the May 17 letter 
was not included in the reply to the questionnaire of your department. 
Could you explain why you do not claim any authority under the May 
17 letter? Or is it your opinion that the May 17 letter covered your 
department ? 

Mr. Kenpatu. I would not have an opinion, unless I had an exact 
situation in front of me. 

Mr. Scuer. Thank you. 

Mr. Parks. Mr. Comptroller, I do not have the brief in the Overby 
case, but you recall that went to circuit court of appeals, and in 
the brief that the Treasury prepared, there was an expression of a 
point of view which the chairman of this committee has expressed 
an interest in, in reference to the information contained in bank 
reports, reports of the Comptroller General of Banks, in upholding 
what I believe was a claim of an absolute privilege. 

Mr. Gwnery. That was a case from the southern jurisdiction, in 
which the lower court ordered the production of the examination 
reports. 

Mr. Parks. Yes. 

Mr. Gipney. Yes; that is correct. 

Mr. Parks. And the upper court said that it was not really ma- 
terial to the case in a suit by the surety ? 

Mr. Giwnry. Yes. 

Mr. Parks. A case involving the vice president and the surety was 
claiming a knowledge on the part of the directors of the irregularities 
that had taken place, but the point is that the Treasury was claiming 
an absolute privilege of restricting all of this information without 
qualification, I believe, and there was a statement, in justification of 
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this point of view, to the effect that if any of this information were 
released to the public, the public might misinterpret it, and that 
would be unfortunate from the standpoint of affairs of the bank, 
which would indicate a point of view which the chairman has ques- 
tioned from time to time, as to the attitude, the attitude seeming to 
be that you cannot inform the public because they might, in confusion, 
misinterpret the information. 

Mr. Giwney. Of course that case—in that case the situation was 
such that it had become moot. There was a contrary decision, I think, 
in the court in Ohio by Judge Paul Jones upholding completely the 
not giving of the examination report. 

This circuit court of appeals partly upheld it but suggested open 
the possibility, that had the Federal judge limited the scope of the 
material to be produced, the order might have been proper. 

Mr. Parxs. My comment was based solely upon the point of view 
of the—expressed in the brief, the withholding on the ground that 
the public might misunderstand the information. 

Mr. Gipnery. Well, I do not like that particular statement in the 
brief. I think if you are going to have effective bank supervision 
by the Comptroller’s Office, and by the State banking departments, 
or by the Federal Deposit Insurance Corporation, we must be able to 
go into these banks and ascertain their condition, the good things and 
the bad things and the examiner must be free to set them down as he 
sees them. 

Now, he may overshoot; he may get excited over something that is 
not bad, but for good supervision, we need a privileged channel of 
communication in that field. Congress has provided that we shall 
examine banks. Many countries do not have bank examiners. We 
think we must do that in the way that the people who supervise and 
see that the banks are healthy and do not, themselves, pull the house 
down on them. 

Mr. Parks. You do not subscribe to that attitude expressed ? 

Mr. Gipney. I do not think the expression was altogether a happy 
one; that is what I mean. 

Mr. Parks. The Under Secretary’s statement today said: 

We have no reservation about the public’s right to information with a mini- 
mum of restriction, concerning what it’s Government is doing and why. 

Mr. Gipney. That is right. 

Mr. Parks. Would you agree that the burden of proof is on the 
official who decides to restrict, that he has a positive duty to justify 
his restriction ? 

Mr. Gipney. Well, I do not think I am qualified to generalize on 
that. I think I am operating in a field where the whole thing, by its 
nature, is confidential and that the disclosures should be the exception. 
There may be other fields where—other fields of Government opera- 
tion—where the rule should be just the opposite. 

Mr. Kenpau. I would like to comment on that, if I may. 

Mr. Parks. Yes, indeed. 

Mr. Kenpauu. To this extent, that except in such cases where the 
statute—and I am talking about the Treasury now—except in such 
cases where the statute specifically prohibits, where the rules and 
regulations adopted pursuant to the statute, prohibits, I should say 
that certainly it is our policy that there is a minimum of refusal of 
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information to the Congress, the public, and the press, and the per- 
son who does so refuse should not only justify, but should be able to 
defend his thinking promptly and quickly, because—I guess I have 
forgotten how to be a lawyer, I was the counsel until August—and I 
am thinking more about being Assistant Secretary, and perhaps 
should not be talking at all, but one other thing we run into in dis- 
cussing technical matters and I hope you will pardon my intrusion 
into this matter 

Mr. Parks. Mr. Secretary, it was my intention, with the approval 
of the chairman, to turn to you at this point, 

Mr. Kenpatn. Yes. 

Mr. Parks. With this series of questions. 

Mr. Kenpatt. All right. 

Mr. Parks. And if you.would like to comment briefly on any of the 
questions of authority, with respect to title 5, United States Code, 
section 22, or title 5, United States Code, section 1102 (c) or these 
regulations, we will be glad to have you do so. 

Mr. Kenpati. My comments on those, I am afraid, would be very 
much along the lines of my distinguished colleague from Michigan, 
that certain duties are given to a public official, having to do with 
information as well as other matters, but one of the reasons why I 
am afraid that I have to bring you some instances with regard to the 
interpretation of rules and regulations, and in my 8 months as general 
counsel, I never once had the question arise as to those matters. 

Mr. Parks. Mr. Secretary, this information was refused, informa- 
tion on the bank merger in New York. 

Mr. Kenpauu, In New York 

Mr. Parks. I take it there were many other examples, because the 
regulations appear to give very broad expression. 

Mr. Kenpartu. Maybe not, but there is a general policy in the Treas- 
ury Department, in most instances, of giving the broadest scope of 
information. 

Mr. Parks. Do you require that the official exercising this discretion 
authority report to the Secretary all instances in which they have 
withheld information under the discretion that has been granted to 
them ? 

Mr. Kenpatu. No; but.it would be highly unlikely that there would 
be any abuse of that. 

Mr. Parks. How do you know? 

Mr. Kenpauu. Up until this hearing, we have not had one so cited. 
There may be others. 

Mr. Moss. Mr. Kendall, I would like to state that on the basis of the 
staff work, we regard the Treasury as one of the best departments on 
information that we have. 

Mr. Kenpatu. Well, we are happy because we are working at it. 

Mr. Parks. In that connection, Mr. Secretary, we have found that, 
unlike other departments, the Treasury Departmnet makes available to 
anyone, as I understand it, the names and salaries of employees, pro- 
vided they will pay for what expense may be involved in reproducing 
that information. 

Mr. Kenpauu. I do not know about paying for it; somebody else 
will have to tell that, but we consider that information public property. 
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Mr. Parxs. That is the view which I am sure the chairman would 
like to commend. 

Mr. Moss. Yes. 

Mr. Parks. And the implication was not that there was a raft of 
material being withheld; perhaps the implication is that the regula- 
tions do not reflect the spirit at the top actually holds, and yet that is 
something that is important, is it not, In its effect upon employees who 
read the regulations and might be worrying about investigation ? 

Mr. Kenpauu. It could be. 

Mr. Parks. Or a criminal action ? 

Mr. Kenna. It could be. 

Mr. Parks. It might lead to a general tightening up, stiffening up. 

Mr. Kenpatu. I have not so experienced it, in my time. 

May I say something about the regulation ? 

Mr. Parks. Certainly. 

Mr. Kenpauy. As your staff gets into them and looks over them, 
Doctor, you will see that they fall into two categories: The first is pro- 
cedural ; this is a very general statement but it might be helpful as you 
look intothem. The first is procedural, telling how you go about with- 
holding and giving out information. 

The others are actually prohibitory, but they are based on statute; 
they are implementations of statutes. 

For instance the regulation relative to Comptroller of the Currency 
and publications of information on the examination of banks and 
things of that sort, and I think you might find it interesting to look 
into that. 

Mr. Parks. In connection with the material that is not security ma- 
terial but is classified for one reason or another, once it is classified, 
how long does it remain classified? Could you estimate the volume of 
material in the custody of the Treasury and in the Bureau of Archives 
relating to the Treasury which is still unavailable to research scholars 
or anyone else, even though it is not security information, because some 
years ago it was classified ? 

Mr. Kenpatu. No. 

Mr. Parks. Because it has never been unclassified ? 

Mr. Kenpatu. I could not even hazard a guess as to the amount of 
it. My best guess would be this, that the more active the material, 
the more quickly it would be declassified, eventually. 

Mr. Parks. Someone requesting it ? 

Mr. Kenpatu. Yes. 

Mr. Moss. Could you supply for the committee an estimate of the 
amount of that material ? 

Mr. Kenpatu. I would like to. 

Mr. Moss. And if possible the cost involved in keeping it ? 

Mr. Kenpauu. Yes. You are talking now only about material under 
1nd which can be declassified, not tax returns and things of that 
sort ¢ 

Mr. Moss. That is right. 

, 10) material referred to follows and is also included in exhibit 13, 
p. ; 


It is understood that this inquiry related to the volume of information which 
would not be available to the public for the reasons specified in 31 CFR 1.2 
(e), cited in our report to the subcommittee, and to the cost of maintaining 
restrictions upon that material. There is no way in which the Department 
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can estimate the volume of information which would not be available to the 
public for these reasons. Whatever the volume, no additional cost is involved 
in the fact that it is not available to the public. 

Mr. Moss. Gentlemen, I want to thank you for your cooperation 
with the committee in being here this afternoon. 

Mr. Kenpatu. Thank you. 

Mr. Moss. The committee will now adjourn until 10 o’clock to- 
morrow morning, at which time the Department of Agriculture will 
be with us. 

(Whereupon, at 4: 32 p. m., the committee adjourned to reconvene 
the following day.) 
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AVAILABILITY OF INFORMATION FROM FEDERAL 
DEPARTMENTS AND AGENCIES 


PART 2—Agriculture 


THURSDAY, NOVEMBER 10, 1955 


Houses or REPRESENTATIVES, 
SUBCOMMITTEE ON GOVERNMENT INFORMATION, 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met at 10 a. m., in room 313, House Office Build- 
ing, Hon. John E. Moss (subcommittee chairman) presiding. 

Mr. Moss. The subcommittee will now be in order. 

We have with us this morning the Honorable True D. Morse, Under 
Secretary, Department of Agriculture; Robert L. Farrington, General 
Counsel of the Department of Agriculture; Mr. Robert T. Beall, Chief, 
Administrative Division, Rural Electrification Administration; Mr. 
R. B. MeLeaish, Administrator, Farmers’ Home Administration; 
Preston Richards, Deputy Administrator for Price Support, Commod- 
ity Stabilization Service; and Mr. Harold R. Lewis, Assistant Director, 
Office of Information. 

Mr. Morse, I understand you have a prepared statement which you 
would like to read to the committee. 

Mr. Morse. Yes, sir; thank you, Mr. Chairman. 
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_ STATEMENT OF TRUE D. MORSE, UNDER SECRETARY, DEPARTMENT 

_ OF AGRICULTURE; ACCOMPANIED BY ROBERT L. FARRINGTON, 
GENERAL COUNSEL, DEPARTMENT OF AGRICULTURE; ROBERT 
T. BEALL, CHIEF, ADMINISTRATIVE DIVISION, RURAL ELECTRI- 
FICATION ADMINISTRATION; R. B. McLEAISH, ADMINISTRA- 
TOR, FARMERS HOME -ADMINISTRATION; PRESTON RICHARDS, 
DEPUTY ADMINISTRATOR FOR PRICE SUPPORT, COMMODITY 
STABILIZATION SERVICE; AND HAROLD R. LEWIS, ASSISTANT 
DIRECTOR, OFFICE OF INFORMATION 


' Mr. Morse. Mr. Chairman, members of the committee: It is with a 
> great deal of interest and understanding that I welcome the oppor- 
» tunity of appearing before this group today in behalf of the Depart- 
» ment of Agriculture. 

» My experience in the two fields of endeavor I have mentioned have 
» proved to me that a free flow of information from the Government to 
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the people is an essential of the highest order. In our form of Gov. 
ernment, the functions of Government are performed to the ultimate 
welfare of the public. To conduct the business of Government intelli- 
gently and effectively in this behalf, you must have the understanding 
and help of well-informed people. In fact, I do not believe it is pos. 
sible to have good government for long if the people who both support 
it and benefit by it do not have the information that promotes the 
fullest understanding of government and its functions. 

With these brief comments, I would like to make a statement about 
the Department of Agriculture’s interest in information—how it is 
handled, and especially our policy for maintaining a free flow of infor. 
mation to those who want it and can use it. 

First of all, I want to emphasize that the dissemination of informa- 
tion is basic to the successful execution of the Department’s responsi- 
bilities in the conduct of its programs and policies. This has been the 
‘ase since its establishment as part of the executive branch in 186). 
The original legislation which set up the Department stated specifi. 
cally that— 

There shall be at the seat of government a Department of Agriculture, the 
general design and duties of which shall be to acquire and diffuse among the 


people of the United States useful information on subjects connected with agricul- 
ture, in the most general and comprehensive sense of that word. * * * 


Thus, at its inception, the dissemination of information was an 
integral part of the purpose and functions of the Department. So it is 
today. We do not think of information as an isolated function. It 
permeates all activities of the Department. In a broad sense, it serves 
agriculture and all the people of the land, and it goes hand in hand 
with the establishment of policies and the administration of programs 


and activities based on such policies. 

Hybrid corn, for example, would have been of little value had there 
been no means of communicating to farmers information on this great 
research finding. Our farmers would have little understanding of our 
price- stabilization efforts and production-adjustment needs without 
effective means of communications. Our processing and marketi”; 
industries would find research on more effective and economical means 
of getting food to consumers of small worth if the information arm 
did not get to them the results of scientific findings. 

As indicated in our formal report to the subcommittee, the level of 
our information activity has expanded as Department responsibility 
expanded. Initially, the Department’s chief activities were researc 
and the gathering of crop and livestock production data and its issu: 
ance for public use. As the functions of the Department. broadened. 
a basic part of the Department’s efforts to meet the obligation laid 
down in its founding legislation has been the continuous reappraisal 
and development of methods and means to disseminate effectively in- 
formation on USDA programs, policies, and activities. 

More than 40 years ago the Federal-State Cooperative Extension 
Service was established to car ry to farm families and others informa- 
tion developed largely by research on methods that would help then 
farm and to manage their homes more efficiently. This great Service 
now reaches into every rural county and a large number of urban areas 

As the Department’s responsibilities came to include such function: 
as regulatory programs; marketing, economic and credit services: 
price support and production adjustment programs; conservation, 
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land and resource management; and other activities, new forms of 
communications came into the picture. The demand for information 
from these outlets required the setting up of information disseminat- 
ing facilities to serve the Congress and the mass mediums—press, 
r adio, and in later years television, business and trade publications, 
agriculture and se ientific public ations, and organizations. 

Over the years the Department has developed many techniques and 
outlets to get information to its users. ‘To illustrate, let me give you 
a quick review of some of our information activities during the fisca] 
year which ended last June 30. In the press field we issued more 
than 3,300 news releases and reports which covered every phi use of 
Department activity—r esearch: m: arketing ; regul: atory activities; 
price-support programs; crop adjustment; crop, ‘liv estock, and price 
estimates; forest, water, and soil conservation and management; farm 
credit; surplus disposal; emergency programs such as drought relief, 
and many other subjects. Press, radio, and television news corre- 
spondents who cover the Deniateieel, either daily or occasionally, re- 
ceived these releases. So did a large number of commercial, trade, 
and related publications that have an interest in agriculture. 

Nearly 9,891,000 copies of farmers’ bulletins covering a broad variety 
of subject matter were distributed through congressional and De- 
partment outlets. 
~ Special information services carried well-rounded information on 
Department policies, programs, and activities weekly to nearly 360 
farm magazine and newspaper farm editors, to more than 400 radio 
and television farm program directors, and to nearly 1,000 newspaper, 
magazine, radio, and television women’s page editors and program 
directors. 

The Department also participated, as it has for a number of years, 
in two weekly national network farm programs. Another special 
service was a tape-recording service to 16 large radio stations that 
can reach nearly 80 percent “of all United States radio listeners. In 
serving a growing demand from television for agricultural informa- 
tion, a weekly TV “package” service went to 135 television outlets. 

As the Department’s report to the subcommittee indicated, these 
more or less formal information outlets were supplemented by speeches 
and other public statements of our scientists, administrative and pro- 
gram officials by such means as radio, television, magazine articles, and 
interviews. The Department encourages these activities as part of 
its public-service responsibilities. 

From the standpoint of further illustrating how agricultural pro- 
gram and information forces are geared together, you may be inter- 
ested in the public releases of the ‘county extension offices duri ing the 

calendar year 1954. During this period county agricultural agents, 
Neale and 4-H Club agents in all areas issued nearly 822,000 news 
stories, participated in about 206,000 radio and 43,000 television pro- 
grams, "and distributed 26,600,000 copies of bulletins. 

The outlets which the Department serves in disseminating informa- 
tion emphasize a point that perhaps some of us may not always fully 
appreciate—both within the Department and without. And ‘hat 1s 
the importance to us of the availability of the mass-medium outlets 
in this Nation. Without them, the Department—and I’m sure this 
could be said of the Government in general—could scarcely fulfill 
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the functions given it by the Congress. Time after time we have 
relied on one or more of these mediums as the sole channels to the 
people we must reach with information. And time after time they 
have given us their full measure of cooperation. I bring this up to 
explain that the Department consciously directs its information poli- 
cies and efforts to work through and to serve these outlets effectively 
and efficiently. We know that they represent the voice of a free people 
who should have the full confidence of their Government. 

We are quite aware of the grave responsibility the press has in 
getting to the public accurate information about functions of the 
Government. We are anxious to be of assistance to the press in car- 
rying out this responsibility. Furthermore, we want to express our 
real appreciation for the significant job that is being done by the 
press in our Nation today. 

This background on information dissemination methods by the 
Department brings us to the fundamental and long-established policy 
of the USDA in making known facts about its activities. This pol- 
icy—as emphasized in our report—is to make all information freely 
available except where legal restriction or the public interest requires 
otherwise. For many years the Department has followed this open- 
door policy in making available all possible information to repre- 
sentatives of the public mass mediums such as press, radio, and tele- 
vision, to organizations, individuals, Members of the Congress, and 
others. 

In addition to the extensive formal publication and release of infor- 
mation, this policy encourages administrators, program and _ policy 
officials, and scientists to be interviewed freely and without restriction. 

Thus, to quote a paragraph from our report to your committee— 
the basic policy of the Department of Agriculture is to make information 
freely available in the best interest of the public and in support of the Nation’s 
security and welfare. This general rule is also a guide in appraising for use 
the very small fraction of information in the Department which is subject to 
restricted use. 

It is in the latter category, small as it is, where misunderstanding 
and differences of opinion between the Department and public mass- 
medium representatives sometimes may arise. In general, all infor- 
mation is available to the mediums and other outlets with the exception 
of a very small body of background and data which is specifically 
restricted or limited by: (1) Statutes, (2) Executive order or directive, 
and (3) Department administrative regulations. These measures 
apply generally to all outlets, but only to a minor degree when meas- 
ured against all information available in the Department and released 
from the Department. 

The restrictions on release of information did not come about by 
arbitrary decision on the part of Department officials. Many of them 
are contained in laws passed by the Congress which the Department 
has the responsibility to administer. For example, the Commodity 
Exchange Act places in the Secretary of Agriculture the function of 
investigations to determine facts about the operations of boards of 
trade and to publish at his discretion the results of such investigations. 
But the same law specifically prohibits the publication of any— 


data and information which would separately disclose the business transactions 
of any person and trade secrets or names of customers. 
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Under the terms of Executive orders the Department is likewise 
required to limit the availability of certain types of information. For 
‘nstance, information is classified on certain activities of a national- 
security nature and therefore not available for public release. For 
the most part in the Department these are activities carried on as a 
service for other Government agencies and fall into such categories 
as bacteriological warfare, agricultural uses of atomic energy, and 
the acquisition of strategic materials. 

United States Department of Agriculture administrative regula- 
tions, as they apply to release of information, have been developed to 
carry out the intent and purposes of laws and executive directives, 
and to assure the conduct of the Department’s functions in the best 


: interest of the public. 


To illustrate, the Department’s administrative regulations require 
that budget estimates and related justifications be held confidential 
prior to the formal transmittal of the President’s budget to the Con- 
gress. This is in conformity with the requirements of Budget Cir- 
cular No. 10-A. Also, the regulations generally prohibit the release 
of audits of firms with whom the Government does business. Obvi- 
ously, under certain conditions, it would be prejudicial to the public 
interest to discourage essential business with firms if the release of 
confidential information would give competitors an unfair advantage. 

In respect to these regulations, the Department at all times must 
be cognizant of its responsibility to make information available in a 


' manner that not only will protect.the public welfare, but also avoid 


giving segments of our economy unfair advantage, or which will 
prevent unnecessary disadvantage. 
For example, the Department throughout the crop-production year 


gathers information on probable production and conditions of many 


crops. Premature release of information of this nature could have a 
very significant effect on commodity markets. To avoid this, we fol- 
low a long-established system of gathering and disseminating this 
information which gives it to all interested outlets at the same time 


» under the same conditions. 


The Commodity Credit Corporation holds the world’s largest stocks 


» of some commodities. The actions and decisions of the CCC in con- 


nection with the handling of these commodities can affect both domes- 


» tic and world markets adversely. They can also have a direct effect on 


our relationships with countries abroad. 
We must be sure of research results, to use another example, lest 


| «nnouncement of a preliminary result cause damage when the findings 
} of a subsequent experiment may reverse the first finding or show it to 


be harmful. 
What I want to make clear is that decisions made by the Depart- 


' nent must be considered decisions in the best interest of the whole 


Nation. To assure the soundest and most effective results from such 
decisions, the related information must be released in a manner to 
support fully these decisions and to give the press and other mediums 
the best possible service. 

_ It is in the application of these restrictions that we sometimes run 
into difficulty. There is, of course, in some cases a basis for honest 
differences of opinion as to what information should be released and 
when. There is the need for fair treatment of all segments of the 
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press. The Department’s attitude and desire is to interpret these 
essential restrictions in a manner that will serve both the mass me- 
diums and the public interest most fully and effectively. But our basic 
desire is to keep the doors open. On occasion, there may be justifiable 
delays before we can make all the information available that is de- 
sired. When programs and activities are in the developmental stage, 
for example, it may be necessary because of the incompleteness of ar- 
rangements or agreements to hold temporarily some types of informa- 
tion in the mterest of assuring the soundest possible results. In the 
meantime, we can usually provide useful facts and data. When such 
programs are ready for announcement, we release the information 
to all mediums on a simultaneous basis. 

The Department endeavors always to keep an open mind about 
differences of opinion regarding what types of information may be 
released. For example, in the spring of 1954 a number of questions 
came up about the availability to newspapers and other outlets of 
information on price-support loans and purchase agreements with 
farmers based on records held in county offices. A review of the situa- 
tion by the Department brought forth a decision to make full infor- 
mation available on payments, loans, and other assistance. A public 
announcement was made to this effect. 

Recently we have received questions about the methods used in pro- 
viding public information on recommendations made to the Depart- 
ment by various advisory committees and groups. We have been 
studying this problem and plan to develop a more suitable arrange- 
ment for serving the press and others interested in such meetings. 

In our overall approach to increasing the effectiveness of our infor- 
mation dissemination in the Department we feel that our adminis- 
trators and information officers should work together closely so that 
our policymaking and administrative people will have the benefit of 
the advice of trained information people on matters that bear on the 
release and use of USDA information. These information people 
understand mediums problems, they understand the problems of Gov- 
ernment, and they are in a good position to help us serve the public 
communications mediums with the greatest effectiveness. 

Finally, I want to commend this subcommittee for its considera- 
tion of this vital issue of maintaining a free flow of information from 
the Government. From the standpoint of protecting the rights and 
freedoms of our people, it would be difficult to find a more essential 
objective, The Department is happy to cooperate with you in your 
deliberations and study. (See exhibits 16, 17, 18, and 19, pp. 421-425.) 

Mr. Moss. Thank you, Mr. Morse. 

I am particularly gratified to see the statement in the first para- 
graph on the last page that you are studying means of bringing about 
a more suitable arrangement in connection with advisory groups and 
committees, That has been a source of numerous complaints to this 
subcommittee, and it is scheduled as one of the first items for study 
and discussion this morning. 

In order that we may have it before us, one of the gentlemen who 
has brought it to our attention requested the opportunity to appear 
and to present his views on this particular problem. 

I would like to now call on Mr. Harry E. Resseguie, Washington 
bureau chief of the Fairchild Publications. 

Will you please take a seat, Mr. Resseguie ? 
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STATEMENT OF HARRY E. RESSEGUIE, CHIEF, WASHINGTON 
BUREAU OF FAIRCHILD PUBLICATIONS, INC., NEW YORK, N. Y. 


Mr. Ressecure. Mr. Chairman and members of the committee, dur- 
ing my 14 years in Washington, I have had a great deal of experience 
with the Industry Advisory Committee system as used by the execu- 
tive branch of the Government. I consider them very valuable ad- 
juncts to a democratic form of government, but it has been my experi- 
ence and the experience of my staff that they are subject to great abuses 
through autocratic administration. 

My experience with the Industry Advisory Committees goes back 
to World War II days and comes down to the present. 

I would like to summarize very briefly some of the points that have 
been impressed upon me as a result of that experience. 

In the first place, in the emergency agencies of World War II, 
principally WPB and OPA, there was a great abuse of the industry 
Advisory Committee system. In the first place, new regulations which 
were promulgated by those agencies or actions taken under existing 
regulations indicated that decisions upon which those actions were 
based had been made at Industry Advisory Committee meetings after 
which no information was ever made available by the agencies them- 
selves, and secondly, it was apparent that many of the individual 
firms whose members were present and represented on the Industry 
Advisory Committees have been able to make adjustments in their 
own business in preparation for these agency actions, having had the 
benefit of information which was not available to industry as a whole. 

I shall not go into all of our struggles with those agencies during 
that period of time in order to try to correct that situation which I 
am sorry to say we were not able to do very much about. But, I would 
like to say that most of those abuses and the mistakes in the adminis- 
tration of the Industry Advisory Committees were, in our experience, 
perpetrated again during the Korean episode in the emergency agen- 
cies of that period, such as NPA and OPS. 

I would like to mention one point in connection with those agencies 
which operated under the Defense Production Act of 1950 and which 
I think should be called to the attention of the subcommittee. 

Section 708 (e) of the Defense Production Act of 1950 called on 
the Attorney General to make a report to the President and to Con- 
gress three months after approval of the act on the antitrust and 
monopoly phases of the operations of the agencies authorized by the 
act. 

Four such reports were made, three by the then Attorney General, 
Howard McGrath, in the Truman Administration, and one by Mr. 
Brownell when he became Attorney General. 

In the first of those reports, Mr. McGrath pointed out some of the 
abuses which he said had been found to have resulted from the in- 
dustry advisory committee system of operation during World War II 
and warned that the government would not tolerate a continuance of 
such abuses during the Korean episode. 

However, in neither of the remaining two reports filed by Mr. 
McGrath nor in the report made by Mr. Brownell is there any men- 
tion of how the industry advisory committee system of the time 
operated during the 1951-1953 period. 
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I might say that the Defense Production Act was extended by 
Congress again this year and that section 708 (e) is still in it, and it 
was amended in the extension by requiring that the Attorney General] 
instead of filing these reports at will now is required to file them 
quarterly. 

No report has yet been made. No report under that amendment 
has yet been filed, but I think one will be due rather shortly. 

When the Korean episode erupted in 1950, we had a good idea of 
what might be expected to happen in the Federal Government, be- 
cause of our experience in Wickiodion in World War Il. We as- 
sumed that emergency agencies paralleling WPB and OPA would 
be set up, and when Congress passed the Defense Production Act 
authorizing such agencies, we made every effort to get information 
policy of such agencies established on a basis which would really 
enable reporters and correspondents covering them to secure accurate 
and timely information. 

To some extent we succeeded. 

The embryonic NPA brought in Howard Chase, an experienced 
public-relations man formerly with General Foods Corp., and, at the 
request of newspapermen, Mr. Chase met with a number of them for 
the purpose of receiving their suggestions about the agency’s infor- 
mation policy. I made use of this opportunity to point out to Mr. 
Chase the importance of the [AC’s which the agency would unques- 
tionably establish, and the even greater importance of making timely 
and detailed information about their activities available to the press. 

Mr. Chase was receptive to suggestions and apparently had the 
authority to see that his decisions were put into effect. Consequently, 
NPA got off on the right foot on its information. That the fine start 
was not maintained throughout the life of the agency was not Mr. 
Chase’s fault, for he was soon assigned to other tasks. 

However, in the beginning there was little cause for complaint, 
although so far as I know, no attention was ever paid to our request 
that the ICA’s be opened to the press. But when these advisory com- 
mittees were formed and began to meet, the NPA information division 
arranged for one of the staff to sit in on each of these meetings and 
allowed these information men to brief reporters verbally on what 
happened at the meeting; saw that a press release was issued within 
24 hours, and made the minutes of these meetings available in mimeo- 
graphed form within a short time. 

If the situation as it existed at the beginning had prevailed through- 
out the life of the agency, we would have had little complaint. But 
there was progressive deterioration. In the first place, the agency's 
information men and women began to complain that the original press 
release which they prepared was edited by so many different people, 
both in their own department and in the industry branches, that they 
were not only dull and uninformative, but omitted important actions 
taken and matters discussed at the meeting. They said that the only 
way they could get the facts to newspapermen was to give them to 
them verbally, before they prepared their written release, and since 
this made for more timely information we came to depend much more 
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on such verbal fill-ins than on the press releases, which were seldom 
available until the day after the meeting had been held. 

Most of these information people did the best they could to help 
newspapermen, but many of cleem complained that they were unable 
to do as good a job as they would have wished to do, because many of 
the matters discussed at these IAC meetings were so technical that 
they could not understand them, and they did not have enough back- 
ground on specific industries to recognize the important developments 
discussed and planned. 

This became more and more apparent, as the mimeographed min- 
utes frequently revealed that important matters had been discussed 
by an IAC which had not been covered in the press release nor in 
the verbal fill-in from the information man. Then the time lag 
between the IAC meeting and the date when the minutes were avail- 
able began to increase, as it had in World War II, until eventually 
the minutes, when available, had only historical value. Then the 
information staff was reduced to meet budget requirements, and 
some days, when there were a number of IAC meetings, the informa- 
tion department found that it did not have enough people to assign 
one to each IAC meeting. This, too, hampered news coverage. 

However, at all times the information policy and performance of 
NPA on IAC’s was far and away above that of OPS, where Miss 
Ethel Gilbert had again been called in to head the Office of Industry 
Advisory Committees. We did not have any such formal meeting 
with the director of information at OPS as we did with Howard 
Chase at NPA, although I personally went to the agency on three 
different occasions to interview new information chiefs and to explain 
to them the importance of making available timely and accurate 
information on the agency’s LAC meetings. 

But there was a fast turnover of information department chiefs 
at OPS—they were expendable—and none had enough authority to 
stand up and battle the industry division and the office of industry 
advisory committees. Miss Ethel Gilbert, at the head of this office, 
early made it clear that she would make available to the press neither 
the minutes of these [AC meetings nor the summaries of them, which 
were prepared and filed as a matter of routine. We carried this fight 
to Mike DiSalle when he was head of OPS and Mr. DiSalle agreed 
with us on principle that at least the summaries of the minutes should 
be available to us and even issued verbal orders to Miss Gilbert to 
make them available. However, she refused to do so without a written 
order. On his last day at the agency Mr. DiSalle had such an order 
on his desk and was prepared to sign it, but Miss Gilbert and Ed 
Phelps, assistant director of stabilization, persuaded him it would 
be unfair to his successor to do so, and that the matter should be left 
for that individual to decide. 

We were never again able to get serious consideration of the mat- 
ter, although I wrote a number of letters of protest and called on 
Ed Phelps at his invitation, to explain our viewpoint to him. 

One of the members of my staff, Arthur Garel, at various times 
covered both OPS and NPA for us, and when working on this state- 
ment I asked him to give me a memo on his recollections of the situa- 
tion at OPS. He said, in part: 


OPS was a wonderful example of what can happen if IAC meetings are closed 
and the agency keeps the secrecy lid on the sessions. 
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When the agency was still in the early stages, agency executives had advisory 
committee meetings that were only semiofficial, in an effort to rush out orders, 

More often than not these men invited to these meetings tried to represent 
their individual companies in a manner which would give them a competitive 
advantage. 

For example, one firm convinced the agency that a certain accounting system 
should be used for a wool order because that was the accounting system of the 
industry. OPS was writing an order on that basis before it found out that this 
firm was the only one to use this system. 

Many times after a meeting broke up for a day the committee members would 
run to the phones and call their executives collect to give them fill-ins on the 
session. 

If it had not been for our papers, in many cases the few men who comprised 
the committee would have been the only ones to know what went on at the 
meeting, because there was no press release and no agency coverage. 

Even after meetings became formal this would occur. The following story 
emphasizes this point: 


‘“RePoRT Woot IAC Grove WEIGHS PLACE or CoTTonN TYPES 


“WASHINGTON, May 13.—A subcommittee of the Wool Floor Coverings Indus- 
try Advisory Committee is presently discussing pricing of new merchandise 
under supplementary regulation 11 to GCPR and it is understood that this in- 
cludes cotton rugs manufactured on wool carpet looms, but an Office of Price 
Stabilization official was reluctant to talk about the subcommittee’s discussion. 

“Whether or not these cotton rugs will be included in the new merchandise 
covered by the proposed regulation is of great interest to the tufted textile in- 
dustry, because it is felt that the carpet manufacturers will be given a competi- 
tive advantage if they are allowed price relief and manufacturers of cotton rugs 
made on tufted machinery receive none. 

“Thomas Bresnahan, chief of the floor coverings section, said that whether or 
not cotton rugs were discussed was of as little importance as a discussion on 
the weather. First, he declared that pricing of cotton rugs was not discussed. 
Then, after a short discussion with the task force, he said that he refused to 
comment. 

“It is known, however, that the subcommittee at its previous session, had the 
problem under discussion and wants cotton rugs included as ‘new merchandise,’ 
which has not been priced during the base period.” 

The foregoing news story amply illustrates both the arrogance of some presiding 
officers and the secrecy which surrounds some of these meetings. 

Some difficulty also occurred because information men often did not have 
background to know what was important, and if we accepted a story filtered 
through them the best parts would have never seen the light. 

In some instances, therefore, the true nature of an IAC meeting, the sugges- 
tions made, the attitudes taken, and so forth, were kept secret because the com- 
mittee—in cooperation with the presiding officer—took every possible precaution 
to keep this information from the press and therefore the rest of the industry. 


Thus, in spite of all we and other interested newspapermen could 
do, many of the abuses that characterized the information policies of 
the World War II emergency agencies—WPB and OPA—were re- 
peated during the Korean episode by NPA and OPS. 

Coming down to the old-line agencies of the Government, it is our 
experience that there is no uniformity of practice or procedure among 
them as to how they operate their industry advisory committees nor 
as to how they make information available to the press concerning 
them. 

One of the most cooperative departments we have found in this par- 
ticular situation is the Department of Commerce where, although they 
have never met our request to open the meetings to us, they have staffed 
every industry advisory committee meeting with one of their own 
information men, and it has been possible for interested newspaper- 
men to get verbal fill-in from that information meeting at the noon 
break, if deadlines made it necessary; a timely press release is issued, 
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although usually not until the next day, and the minutes of the meet- 
ing are available to the press as soon as they can be processed, although 
I must say that that is not on a very timely basis. 

I do think I should call to the attention of the committee the fact 
that the Department of Commerce, however, has taken the lead in a 
step which may dr: astically change the membership of industry ad- 
visory committees if it is adopted “by other departments and agencies. 

During both World War II and the Korean emergency paid asso- 
ciation officials were barred from membership on industry advisory 
committees and that has become a general operating rule in the Gov- 
ernment. Asa matter of fact, it was understood that the Department 
of Justice had ruled against any such paid association officials having 
memberships thereon. This year, or possibly late last year, the De- 
partment of Commerce began putting paid association officials on 
them, giving them membership on these various committees and, 
finally, when the matter became an issue, I think the Department of 
Justice and possibly Mr. Brownell himself issued a statement saying 
that if certain operating rules which the Department of Justice had 
laid down for these committees were observed, why, that was all right. 

I do not know of any other agencies or departments that have yet 
a to make that change in their membership. I know that the 
Defense Department, for instance, still bars paid association officials 
from membership, but this could be a very important matter that I 
think I should call to the committee’s attention. 

Because business news requires much more background and detail 
than news writing for general publications, we are constantly in the 
day-to-day operation of our bureau involved in digging for that type 
of information. And that has involved us in quite a : few controversies 
with departments of the Government recently, principally the Depart- 
ment of Labor and the Department of Agriculture. 

I do not want to go into detail on our controversy with the Depart- 
ment of Labor except on one point. It involves our demand either 
to have so-called informal conferences which are held to adjust learn- 
ers’ wage rates to the new minimum set by Congress under the Fair 
Labor Standards Act open to us to sit in on those, or that the De- 
partment make, through its own machinery, adequate information 
available to us. We have not gotten anywhere in that controversy, I 
am sorry to say, although I have had quite a bit of correspondenc e 
with Seeretary Mitchell. But the point I would like to call to the 
committee’s attention there is this informal conference technique. 

By holding informal conferences on what the Government calls an 
ad hoe basis, the department, the agency, is relieved from observing 
the operating rules which the Department of Justice has laid down 
for the industry advisory committees. Since the Department of Labor 
informal conferences are set up on a tripartite basis, that is, Govern- 
ment, industry, and labor, I do not know actually whether they could 
do much differently, because the industry advisory committees as 
usually constituted represent only industry with the Government 
participating as an adviser. 

But to demonstrate how a technique once developed by one segment 
of the executive branch of the Government becomes a pattern running 
through the whole, the informal conference technique was adopted by 
the Department of Commerce last year and possibly even earlier, when 
it was still unsure of its right to put paid association officials on the 
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membership of the industry advisory committees. By holding an in- 
formal conference on an ad hoc basis they were able to avoid the rules 
laid down by the Department of Justice for the operation of those 
committees. The Commerce Department, through its Business De- 
fense Services Administrtation, I understand is still holding some 
of those informal conferences, although there is no question now, 
apparently, about their right to have paid association officials on the 
membership of the LAC’s if they so desire. 

So far as I know the Department of Labor does not use indust 
advisory committees as such, but over the period of years with ahd 
am familiar (since 1938) its Wage-Hour and Public Contracts Divi- 
sion has made use of so-called “informal conferences” as either a 
prelude to or a substitute for open public hearings in connection with 
changes in learners’ rates under the Wage-Hour Act or Federal 
minimum wages under the Walsh-Healey Act. 

I was not myself in Washington at the time the original 25 to 40 
cents per hour minima were being established under the Wage-Hour 
Act, so I cannot speak from personal experience about this period, 
although I was in general touch with the situation from New York, 
where I was then employed. However, since 1949, when the wage- 
hour minimum was raised to 75 cents an hour, I have been in close per- 
sonal touch with the situation. I shall confine my statement to this 
period therefore. 

Whenever Congress raises minimum wages under the Wage-Hour 
Act it sets in motion a long chain of administrative actions in the 
Department of Labor, which are necessary to adjust learners’ rates in 
manufacturing industries to the new minimum and to bring about the 
necessary changes in regulations governing employment of profes- 
sional, executive, and certain retail employees, who, to varying degrees, 
are exempt from the coverage of the act. 

These administrative actions are frequently of as much importance 
to management and labor as is the legislative action itself which estab- 
lished the new minimum. Detailed news coverage of these adminis- 
trative actions is therefore essential. 

Our efforts to make possible such coverage of these activities in- 
volved _us in a prolonged controversy with various officials of the 
Wage-Hour Division in 1949, when Maurice Tobin was Secretary of 
Labor, at the time the 75-cent minimum was authorized by Congress; 
and we are currently engaged in a similar controversy with Secretary 
Mitchell and his staff over our right to more information about their 
administrative actions in connection with the increase to the $1 an 
hour minimum, which becomes effective next March. 

The committee will perhaps understand the situation better if I 
explain the pattern of the Wage-Hour Division’s usual] actions in the 
adjustment of learners’ rates. 

This has been to call for each of the industries which are affected by 
the change in rates a so-called informal conference to which selected 
individuals png both management and labor are invited, for 
the purpose of getting preliminary viewpoints. As a usual thing the 
representatives of management are paid association officials and the 
representatives of labor are officials or staff employees of the domi- 
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nant unions in the field. The Division itself makes no proposals at 
these informal conferences and no minutes are usually taken. 

These informal conferences have usually been followed by a public 
hearing, after the wage-hour staff has had an opportunity to digest the 
viewpoints of management and labor made at the informal conference 
and at this public hearing the Division presents its own proposals. 
After this hearing has been held and both management and labor has 
been given a full opportunity to present its views, the new learner rates 
and related regulations are promulgated by the Secretary of Labor 
and become official. It is a well considered and effective routine and 
has no doubt been helpful in bringing about a widespread acceptance 
of this constructive legislation. However, the Division maintains that 
a public hearing is not required. 

Both in 1949 and this year, when the Wage-Hour Division began its 
preparations for these administrative actions, we have maintained 
that the informal conference should be open to the press, or that, in 
lieu of that, that the Wage-Hour Division or the Department of Labor 
itself should set up machinery (or utilize existing machinery) to make 
more information about these informal conferences available to news- 
papers and other publications. 

We have made this demand on the basis that the industry as a whole 
which is to be affected by eventual decisions having their roots in the 
conferences is entitled to be informed about the thinking of those 
attending the conference before matters have progressed to such a point 
that the Wage-Hour Division has promulgated its own proposals. 
Collateral industries which also may be affected, so interrelated is most 
industry today, are entitled to the same information. We have also 
maintained that the exclusion of the press from these meetings makes 
it possible for trade association and union officials to print in their 
bulletins or newspapers details about the discussions at these confer- 
ences information which is denied to general and business newspapers. 

We have also pointed out that these informal conferences are, in all 
but name, and the fact that they are tripartite in nature, essentially 
industry advisory committee meetings. 

The Wage-Hour Division and the Department of Labor, on the 
other hand, have maintained that is their right to consult with repre- 
sentatives of industry and labor without the presence of the press, and 
that the public interest is best served by such consultations. The fact 
that the Government makes no comnetels at these informal conferences, 
but merely solicits the views of management and labor is another 
argument presented for not opening them to the press. 

I have read the answer to the subcommittee's questionnaire sub- 
mitted by the Department of Labor and I do not find in it any specific 
justification for barring the press from these informal conferences. 
The only part of the statement which could be considered to bear on 
the subject in any way is section 1, (g): “Working papers, depart- 
mental and interdepartmental, and executive branch communications,” 
wherein it is stated that “conversation, minutes of meetings,” etc., are 
restricted, but I do not find any specific justifications for such action 
in section 2, although justifications probably would be claimed under 
the Administrative Procedures Act. 
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However, it would seem to me to be an unjustifiable semantic dis- 
tortion to attempt to classify these informal conferences as conversa- 
tions. 

We did not get anywhere with our protests again this policy under 
Secretary Tobin’s regime, I regret to say, but the protests were help- 
ful because they enabled us to . work out a sort of informal arrange- 
ment with the staff of the Wage-Hour Division by which we were 
given timely notification of the informal conferences as they were 
scheduled, a list of the acceptances to the invitations set out for such 
meetings, and a list of the attendance on the date that the meeting was 
held. 

This is as much cooperation as we have ever secured from the Divi- 
sion or the Department in facilitating our coverage of these meetings, 
and even this limited aid was secured only as the result of our pro- 
tests, for the Division at first planned to make no information at all 
public concerning these conferences. 

I might point out here that neither in 1949 nor this year have we 
been able to obtain the list of individuals and groups to whom in- 
vitations to attend these meetings are sent, and so far as I have been 
able to learn, the only justification for witholding such information 
is that it might cause more work for the Division, and might put it 
to the trouble of answering letters from individuals or groups who 
might feel that they too should have been invited to the conference. 

In actual practice these restrictions have not hampered our cover- 
age of these informal conferences as much as might be expected, for 
we have simply assigned a sufficient number of reporters to such meet- 
ings to interview the participants as they went into the meetings and 
as “they left, and there has not been a conference of this nature held 
for an industry in which we were interested that we have not been 
able, due to our initiative and facilities, to present an adequate report 
of the meeting the next day. 

It does, how ever, greatly increase our expense and our irritation 
at what we feel is discrimination against us. 

When it was obvious that the Wage-Hour Division was again 
making its preparations this year for adjusting learner rates to the 
new $1 minimum, Ash Gerecht, the member of my staff assigned to 
cover the Labor Department, began discussions with the staff of the 
Wage-Hour Division to enable us to secure better coverage of these 
administrative actions than we have had in the past. One of the 
disturbing things which he learned in the course of these discussions 
was that it was the hope of the Wage-Hour staff to dispense with open 
public hearings in many of the industries where adjustments were 
to be made. 

This hope, if realized, of course, would make the so-called informal 
conferences more important than ever and bar all official knowledge 
of preliminary actions from the affected industry or industries until 
after the Secretary of Labor had actually promulgated the new 
learner rates. 

Consequently, we at once renewed our demands that these con- 
ferences be opened to the press, or barring that, that the Department 
provide the newspapers with more information about them than it 
had made available in the past. 
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Mr. Gerecht and John T. Norman, my assistant, had a number of 
interviews with the staff of the Wage-Hour Division and others, 
including Newell Brown, the new Wage-Hour Administrator; George 
Lodge, chief of information for the Department of Labor; Verl 
Roberts and Harry Weiss, of the Wage-Hour staff. They pressed 
first for open hearings, but when this was turned down they asked 
Mr. Lodge to assign some members of his staff to sit in on the meet- 
ings, as is common practice in other agencies, to make available in- 
formation about what went on in the closed meeting. 

This, too, was refused, and we were informed that the only aid 
which the Department would give us in covering these meetings was 
information on the meetings scheduled, the list of acceptances and 
the list of attendance on the day the meeting was held. We were 
again refused the list to which invitations were sent, on the plea that 
this might entail extra work for the Division. 

On September 21 I wrote a detailed letter to Secretary Mitchell, 
outlining the situation, protesting the decisions that had been made 
and asking reconsideration. 

Before Secretary Mitchell had an opportunity to reply to my letter 
we had the opportunity at two different press conferences to bring 
the matter again to his attention, and on both of these occasions he 
defended the decision to keep the informal conferences closed to the 
press. Consequently, I was not surprised when, under date of Octo- 
ber 20, his reply to my letter of September 21st reiterated his belief 
that it was in the public interest to keep the meetings closed. 

I have since answered Mr. Mitchell’s letter, refuting some of the 
points which he raised in his letter of October 20. The subcom- 
mittee’s senior consultant, Mr. Lacey Reynolds, has received copies 
of this letter, as he has of the earlier correspondence between Mr. 
Mitchell and myself, so I shall not bother to quote from them here, 
except in one instance. 

Mr. Mitchell, made the point that although the presiding officer 
at one of these informal conferences, Mr. Harry Weiss, had told the 
participants that the issue of opening the conferences to the press 
had been raised and had solicited expressions of opinion on the matter, 
none of the participants spoke in favor of such action. He drew the 
conclusions from this that there was no sentiment among the member- 
ship of these conferences to open them to the press. 

I told Mr. Mitchell in reply that if we were correctly informed, Mr. 
Weiss had told the meeting on the matter of opening the conferences 
to the press: “We are against it; what do you think?” If this was 
so, I said, it was one of the worst cases of bureaucratic bullying that 
had ever come to my attention, rendered more incongruous by the fact 
that Mr. Weiss, a fine public servant, is by no means a bully. Every 
person in the room, I pointed out, was there with the hope of obtain- 
Ing some special concession for his association or union, and was cer- 
tainly not going to jeopardize his position by opposing the Depart- 
ment on a matter in which he had only academic interest. 

As a matter of fact, at least three of the participants in this particu- 
lar conference had spontaneously brought up with the Wage-Hour 
Division, the question of opening the meetings to the press, as have 
several others. However, we have at no time requested any trade 
association or union official to make an issue of this matter: and in 
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fact we prefer that they do not: do so. We feel prefectly competent 
to fight our own battles, in most instances, but we are glad of this 
opportunity to inform Congress of the situation, since, in our opinion, 
it is the only body which has the power to correct it, if it agrees with 
us that it is wrong. 

That brings me down to the situation with the Department of 
Agriculture, which makes use of the industry advisory committee 
technique on a very wide basis, although I do not think it is as wide 
today as it was in the past, because a number of their advisory com- 
mittees which were operated by the Production and Marketing Admin- 
istration have been abolished. But in our experience, the Department 
of Agriculture has been notoriously dilatory in making available to the 
newspapers and other industry publications information about meet- 
ings of those committees. 

In 1953 I wrote the Secretary of Agriculture, Ezra Taft Benson, 
protesting this situation and I did not even receive the courtesy of a 
reply. This year I renewed this protest in connection with a meeting 
of a home economics research advisory committee held July 11-13 at 
which some 50 recommendations for research projects were made. 
On July 15 the Department issued a press release listing six of these 
projects. We requested to see a listing of the other 44 projects and 
were refused. This refusal was upheld by Secretary Benson in a 
letter which I received from him dated August 5. I did not feel that 
Mr. Benson’s answer met our protest and renewed it in a letter to him 
on August 8. I received a letter in reply to this from Earl L. Butz 
dated September 9, which again upheld the original refusal. 

I want to make it clear that we were no more interested in this 
particular industry advisory committee meeting than in any other 
and that our protest was directed basically against the dilatory 
tactics of the Department in withholding information concerning 
these meetings until the minutes of the meeting, and so forth, had been 
processed which, in this case, was 8 weeks. 

Mr. Butz’s answer to my letter was accompanied by the official 
report of the home economics [AC meeting and, upon examining this, 
we found what we had suspected from the beginning that some of 
the 44 recommendations of the committee to which we were denied 
access were in direct variance to the current policy of the Department 
in home economics research, which had been to reduce research on 
clothing and textiles and to increase its research expenditures in other 
fields. 

At or about the time I received this letter from Mr. Butz, the 
Department issued a press release indicating that it was revising its 
policy on clothing and textile research, mentioning the fact that 
this was due to the recommendations of its home economics advisor) 
committee. 

I replied to Mr. Butz on September 22 and, as your committee 
has received copies of all of this correspondence, I shall not burden 
the record by summarizing it here. I will just say that under date 
of November 4 I received another letter from Mr. Benson which | 
have here and can read if the committee would like to have me 
do it. It really does not say very much except that they have always 
tried to do the best they can and will try to do better in the future; 
that they have had many fine, pleasant relations with the Fairchild 
publications and hope they will continue, which we hope also. That 
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is where the matter stands at this point. We do know, however, 
that since your subcommittee has been investigating this situation, 
the information service which the Department has given us, at least 
in the case of one of the [AC’s, has improved greatly, and if that 
were to be the pattern in the future we would have no complaint at 
all. However, I would like to call to the attention of the committee 
another instance which happened only yesterday, which indicates 
that the Department still has not got its plans for improving this 
information service into operation. 

Secretary Benson held a press conference yesterday and in reply 
to questions put to him he mentioned very casually that the De- 
partment’s Cotton Export Advisory Committee was meeting yes- 
terday, at that same time, in New Orleans. A member of my staff 
who was covering the conference was unable to get any information 
at all from the Department’s Information Division concerning it, 
but we at once advised our New York headquarters on our direct 
wire. New York alerted our New Orleans correspondent and I am 
very happy to say that we have in this morning’s Daily News Record 
a story of the meeting of this Cotton Export Advisory Committee 
yesterday which, however, we would not have had if it had not been 
for the very casual mention by Mr. Benson during this session of 
the press conference. 

The fact that the Department keeps secret the deliberations and 
recommendations of its most important advisory committee—the 
Advisory Commission—has previously been a reason for complaint 
to the Secretary of Agriculture from other members of the press. 

At his press conference of January 11, 1954, the Secretary indi- 
cated that the Commission had urged the flexible price support pro- 
gram which was recommended to Congress. This series of questions 
and answers then followed : 

Question. Were there any major points in which they differed with you on 
this program? 

Answer. I don’t recall one. 

Question. Why don’t you make public what their recommendations were? 

Answer. We could do that, I guess. If we did that for the Commission, maybe 
we would need to do it for some of the other groups, too. There was not 
unanimity of all the groups that advised with us. That’s too much to expect. 
jut to a very large degree—even a greater degree than I expected—we had 
unanimity from the Commission. 

Question. My point from that was that it was a governmental commission 
appointed by the President, and it seemed to me that the public was entitled to 
know what they recommended, if anything. 

Answer. It may be that you have a point there. I don’t know. I would 
want to discuss it with them. If there are agreeable, I would have no objection. 

The grave dangers in allowing individual advisory groups to decide 
whether or not their recommendations should be kept secret are quite 
obvious. 

One of the less obvious dangers is that it can provide a smokescreen 
behind which the agency can hide. 

In a number of instances, the Department has asked for and ob- 
tained a pledge of secrecy from an advisory committee. In most 
instances it has done so not by asking outright for such a pledge but 
by a department official privately asking a member of the committee 
to make such a recommendation to the other members. 

In almost all instances it was quite clear that the request actually 
did originate with the Department and our informants said so. 
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To be fair to the Department, we must admit that no evidence has 
































come to our attention in the past year or year and a half of this hae 
secrecy pledge being obtained. ome 
For a number of months, however, we found ourselves regularly ndi 
inserting paragraphs such as the following in our stories: emp 
The committee meeting was held behind closed doors. Following its usual g00C 
policy of secrecy, USDA pledged committee members not to reveal any informa- are 
tion about the topics discussed or any conclusions reached by the group. to st 
This paragraph was from a story printed Monday, November 23, of t 
1953, and pertained to a Special Wool Advisory Committee meeting pres 
held the previous Thursday and Friday. At this meeting, discussion T 
centered about a new method proposed to support wool—a direct- ren¢ 
payments method which was finally recommended by USDA to tion 
Congress. alth 
This practice of keeping secret major proposals for revised price S also 
support programs is nothing new for USDA. Sever 
Back in February of 1953, for example, a wool industry advisory S sine 
committee met and picpenel that the wool price-support program pen 
be taken out of USDA’s hand and placed in those of a “semipublic S cucl 
corporation” comprised of industry members. This plan received » that 
USDA’s blessing and fell through only because the industry could not indi 
agree on the details of the corporation. No press release was ever S of { 
issued by the Department on the meeting. S the 
In a number of cases, department offici als have gone into these meet- ; Y¥ 
ings with printed, detailed agenda which were marked as being S and 
restricted for administrative use. Bova 
There is no reason in the world why a printed agenda of a meeting B adv 
has to be a restricted document and should not be made available to » OP 
the press. > and 
There was also no reason why the Department of Agriculture could | con 
not have made a great deal of information av: ailable immediately ext 
following the meeting and have had a number of Government officials sucl 
and industry representatives available for questions. the 
From the foregoing facts it is clear, we hope, that we have pointed put 
out the tremendous extent to which industry advisory committees are I 
used by the exec utive branch of the Government and the great value of s 
of such committees in aiding Federal Departments and agencies to of 
secure the necessary information from industry prior to promulg: iting strc 
orders or taking other important actions. The Department of Com- or j 
merce, by the way, says it has something like 550 industry advisory B be 
committees on a stand- -by basis. Commerce is not holding many IAC » Ad 
meetings now however. As near as we can find out, Agr iculture now mai 
has 75 or 80. The Defense Department employs a. great many. I He 
do not think it would be an exaggeration to say there are at least Con 
several thousand industry advisory committees either in active or tot 
stand-by operation in the executive branch of the Government. T 
We have also made it clear, we hope, that there is no uniformity in tov 
the information policies of the various Executive Departments ‘and ( 
agencies in connection with the activities of their industry advisory anc 
committees. We hope we have made it clear, also, that while the ne 
procedure has tremendous value it also is subject to dangerous abuses we 
which arise primarily because of the secrecy with w hich the meet- I 


ings and actions of such committees are surrounded, This is true Mr 
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both in peace and war, but to a greater extent during the latter, be- 
cause of the large number of businessmen who are brought into the 
emergency agencies at such times to act as administrators. These 
individuals do not have the objectivity of the career Government 
employees and find it much harder to distinguish between what is 
vood for their former industry and what is for the public good. They 
are frequently subjected to great pressure by their former associates 
to soft pedal proposed orders or modify existing orders in the interest 
of the industry and often find it hard or impossible to resist such 
pressures. 

The fact that the attorneys general of two administrations failed to 
render any final report to the President and Congress on the opera- 
tions of industry advisory committees during the Korean episode, 
although instructed to do so by the Defense Production Act of 1950, is 
also worthy of comment, we feel. It seems to emphasize the need for 
even greater safeguards in any future legislation of this kind and, 
since the industry advisory technique is so widely used in times of 
peace as well as in war, we see no reason why permanent safeguards of 
such a nature should not be set up by Congress. We feel, however, 
that it would require a much closer contact with the operations of 
industry advisory committees in the various departments and agencies 
of the executive branch of the Government than was exercised by 
the Department of Justice during the Korean episode. 

We think it worthy of emphasis, also, that in both World War IT 
and the Korean episode the production agency, WPB and NPA, made 
available far more information on the operations of its industry 
advisory committees than did the price control agencies, OPA and 
OPS. We do not think this was any mere coincidence. Both WPB 
and NPA made available at the beginning of their respective periods 
complete mimeographed minutes of their [AC meetings, which were 
extremely helpful. OPA and OPS repeatedly refused to make any 
such information available. In the case of OPS even summaries of 
the minutes which were prepared as a matter of routine were simply 
put in the file. 

Because of the abuses which are made possible by the various degrees 
of secrecy with which the executive branch surrounds the operations 
of industry advisory committees in both peace and war, we feel 
strongly that Congress should make it mandatory that these meetings 
or informal conferences be open to the press. We doubt that it would 
be possible to do this, however, without making amendments to the 
Administrative Procedures Act. Harold L. Cross, an expert in the 
matter of Government censorship, former counsel to the New York 
Herald Tribune, quotes the American law section of the Library of 
Congress in his book, the People’s Right to Know, as saying in regard 
tothe Administrative Procedures Act of 1946: 

The several qualifications in that act have enabled agencies to assert the power 
to withhold practically all the information they do not see fit to disclose. 


Opening such meetings to the press would place upon newspapers 
and other news media themselves the responsibility of making fair, 
accurate, and objective reports of such activities. This responsibility, 
we feel, would be weleomed. We know it would be in our own case. 

It seems to us that the following excerpt from an address made by 
Mr. Simon Sobeloff, Solicitor General of the United States, before the 
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National Conference of Editorial Writers at its meeting here in 
Washington on October 15 of this year has a pertinent bearing on 
this question of opening industry advisory committee meetings to the 
press. Mr. Sobeloff, of course, was justifying the right of the press 
to cover judicial trials, but this argument also would seem to justify 
the opening of industry advisory committee meetings to the press as 
well. Hesaid in part: 

It is sometimes said that the denial of a public trial unreasonably impairs the 
right of the accused and usually this is so. But not only the accused is con- 
cerned ; he may consent to the exclusion of the press ; he may even prefer it. The 
press, however, may not be excluded, for its presence is required not only for the 
benefit of the accused—certainly it is not for the sake of the press itself—but in 
order that the public, through the press, shall be informed as to the operation of 
the courts. 

If a legal mind of the caliber of Mr. Sobeloff feels that the judicial 
branch of the Government with its high ethical standards needs to 
have the check on its operations which results from complete news. 
paper coverage, is there any reason to feel that there is any less neces- 
sity for such a check at the executive branch of the Government! 
However, if Congress feels that the executive departments and agen- 
cies should take this responsibility themselves, we hope that it will 
then make it obligatory upon such departments and agencies to make 
such information available on a timely basis and in detail, so that the 
business newspapers, which are principally interested, will be able to 
present the information in such a way as to make it valuable to their 
readers. We also feel that such departments and agencies should be 
required to make such information available through individuals who 
are themselves well enough informed to be able to transmit it 
intelligently. 


I men say on that point, particularly during the emergency period, 


the information departments of the emergency agencies were then 
staffed to a large extent by people who had so little knowledge of busi- 
ness that they could sit in on a meeting where the most important 
things relative to that paritcular industry were happening and never 
know anything about it because they simply had no background. 

We further feel that such departments and agencies should be re- 
quired to take detailed minutes of such meetings and to make them 
available to newspapers and other news mediums on a timely basis 
so that peonese ees can have some method of checking on the 
information furnished them by the departments or agencies. We 
feel the position taken by the Departmentof Labor in refusing to 
make available to newsmen any information at all on discussions at 
its so-called informal conferences is absolutely indefensible. They 
simply refuse to make any information available on these informal 
conferences except the date on which they are to be held and the 
list of acceptances after the invitations have gone out and the list 
of attendants on the day that the meeting is held. We have been 
refused access to the list to which the invitations were sent on the 

rounds that might make extra work for the Department in try- 
ing to answer a letter from someone who wanted to know why he 
was not invited. 

In conclusion I would simply like to say that, while we have tried 
to make this statement as brief as possible, if there are any parts 
of it which the committee would like te have documented, I think 
we can do that. (See exhibits 16, 17, 18, and 19, pp. 421-425.) 
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Thank you. 

Mr. Moss. Thank you very much, Mr. Resseguie. 

Mr. Horrman. Mr. Resseguie, you have been in this profession or 
business for some 38 years? 

Mr. Ressecutre. That is right. 

Mr. Horrman. Will you help me out by telling me just what you 
sell? Maybe that is not the right word. 

Mr. Ressecute. Mr. Hoffman, we sell nothing but news, the same 
as any newspaper does. 

Mr. Horrman. To those 4 newspapers and 3 dailies? 

Mr. Ressecure. Three dailies. And, of course, as in the case of 
any newspaper, we have only two sources of revenue. One is cir- 
culation and the other is advertising. 

Mr. Horrman. :Do you specialize in some particular news ? 

Mr. Ressecure. Yes; business news generally. We publish our three 
daily newspapers; first, our Daily News Record which covers pri- 
marily the textile industry, chemicals, and such as that; our second 
one of our dailies is Women’s Wear Daily which, as its name implies, 
covers the entire women’s branch of the industry from Paris through 
to the department store. The third—— 

Mr. Horrman. Is that one reason why you objected to the fail- 
ure to disclose information that had to do with those 44 commit- 
tees 

Mr. Ressecure. Yes. 

Mr. Horrman. Because you were interested in getting informa- 
tion to the garment industry ? 

Mr. Ressrcurr. Yes, and to the textile industry. 

Mr. Horrman. And you felt those on that particular committee 
handling that subject passed the information made available to mem- 
bers of that committee on to certain individuals who were in the gar- 
ment industry ? 

Mr. Ressecure. Not in that particular case. 

Mr. Horrman. Not in that particular case, but that is suggested 
as a complaint; is it not ? 

Mr. Ressecure. That is the same problem you have during a war 
emergency, such as World War II or world war III, or the Korean 
episode. 

Mr. Horrman. It may occur at any time? 

Mr. Ressecute. It may occur at any time. The people who were 
at this particular meeting in which we raised the issue on with the 
Department of Agriculture were research people. I have no feeling 
there was any leak at all there, any industry leak. Our protest there 
was based primarily on the fact we suspected and later found to be 
true that of these 44 recommendations to which we were denied access 
until 8 weeks later when the complete report came out, some of them 
recommended important changes in research policies of the Depart- 
a of Agriculture which would have been of great interest to our 
readers. 

Mr. Horrman. But they were not adopted? 

Mr. Ressecutr. Yes; they were adopted. 

Mr. Horrman. You mean the recommendations on the 44? 

Mr. Ressecuir. Some of them were adopted. 

Mr. Horrman. Then I misunderstood. 
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Mr. Ressecutr. The Department later, just about the time I re- 
ceived this letter from Mr. Butz, issued a press release saying they 
were revising their research policy on clothing and textiles at the 
recommendation of this committee. 

Mr. Horrman. Then I cannot see 

Mr. Ressecute. We simply do not feel that industry or any other 
form of commodity should be obliged to wait 8 weeks to get infor- 
mation about wha‘ occurred at a meeting on July 11 to 13. 

Mr. Horrman. Personally, I understand you would not be either 
astounded or disturbed by that, because you must have learned in your 
38 years of experience that it take a long, long time to break through. 

Mr. Ressecutr. Mr. Hoffman, you know hope springs eternal. | 
am afraid I make a lot of work for myself probably by being too 
hopeful at times of changing the situation. 

Mr. Horrman. I might say, while I am not one of the gentlemen 
in the milk industry, I have a quarrel at the moment with the Depart- 
ment of Agriculture. Their marketing agency in Michigan now is 
sticking in an amendment so that the folks over on our side of the 
State cannot market their fluid milk down in Detroit without paying 
ua penalty to somebody—I do not know whom—which gives the 
Detroit fluid milk market, which is the real one there is a profit in, 
if any—lI do not want to admit there is a profit in any farm product— 
to the Detroit area producers. 

Now when I asked the Department representative here the other 
day “How come?” he said, “Your co-ops sat in on that thing.” But 
he does not tell me what they said. And I cannot figure out why my 
folks want to give away their market to Detroit. 

Is that one of the things under your theory that should be given 
to me? 

Mr. Ressrevutr. Yes. I think if the co-ops sat in on a thing like 
that, if full information were made available 

Mr. Horrman. That is just what they said. 

Mr. Resseevte. If full information were made available, there 
would not have been any question in your mind as to what was going 
to happen. 

Mr. Horrman,. I rather suspect they sat in, but I have not any idea 
at all they ever agreed to the proposition of giving away their market. 

Mr. Ressreure. It just happens I have an instance here which | 
did not cite, which was a matter of interest and may bear on the very 
thing you are talking about. This was in 1953—a 90-man dairy con- 
ference meeting at the Department of Agriculture to work out a mer- 
chandising and promotion program to help the dairy-price situation. 
Discussed among other things was the possible use of subsidies, in- 
cluding such methods as the stamp plan, differential pricing, tie-ins 
in sales, and volume discounts. ‘This story went out in our news 
paper, Supermarket News, which, as the name indicates, goes to the 
retail food industry : 

United States Department of Agricultural gave out no information either of 
the recommendations of the conference or on the specific topics discussed. 

The conference broke up into 6 subcommittees and each subeom- 
mittee made its own recommendations and from 1 of the subeommit 
tees 1 of our reporters was able to get enough information from which 
he made a story. The reporter’s comment on that is simply this: 
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United States Department of Agriculture often goes into these meetings with 
planned detailed agenda which are labeled as being “administratively restricted” 
or some other such equivalent classification. 

If I remember correctly, the USDA excuse for not giving out any 
information was that a task force was going to submit recommenda- 
tions to the various subcommittees and it was not considered proper 
to make the recommendations public because they might be turned 
down by the task force. 

That may be the same thing you are interested in; I do not know, 

Mr. Horrman. No; this is current. That was in 1953. If I heard 
you corregtly, you stated a moment ago that the right to have this 
information had coupled with it the duty to make accurate reports. 

Mr. Ressecutr. By the newspapers; yes. I would certainly con- 
sider that as the basic duty of the newspapers. 

Mr. Horrman. Is it your contention that Congress by legislation 
should open up all those meetings to the attendance, for example, of 
representatives of your organization to sit in while they are holding 
those meetings ? 

Mr. Ressecuiz. Fundamentally, we feel all of these industry ad- 
vistory committees or so-called informal conferences should be open 
to the press. 

Mr. Horrman. To the press ? 

Mr. Ressecure. To the press. Actually if they were I am afraid 
it would be an “embarrassment of riches” to us. In other words, I 
mean, with 2,000 or 3,000 industry advisory committees in Washing- 
ton, it is obvious that neither our bureau, although we have 14 paints 
there, or even the AP with all of the reporters it has, would not have 
enough to have a staff to staff each one of those meetings. 

Mr. Horrman. You want the privilege of going to the show, how- 
ever ? 

Mr. Ressecure. Just the same as to congressional hearings. We 
do not cover every hearing that is held by either branch of Congress 
every day, but those we are interested in. 

Mr. Horrman. No, and you do not take note of what we always 
say there. 

Mr. Ressecute. No. 

Mr. Horrman. You just select out, and that is what you would 
do if we opened up all of the committee hearings—you would attend 
only those you are interested in. 

Mr. Ressecute. That is right. 

Mr. Horrman. Or have a financial interest in it some way. 

Mr. Resseeuir. We have no financial interest. 

Mr. Horrman. Oh, yes; because you want to sell what you get 
there. 

Mr. Ressecute. To sell news. 

Mr. Horrman. As I get it, it is a commercial interest anyway, 
largely; in addition to the overwhelming desire on the part of the 
press to keep people advised, educated, and informed, there is also 
the commercial interest they have. 

Mr. Ressrcute. Certainly news is the commodity which any news- 
paper organization sells, and access to sources of the news is, therefore, 
important. 

Mr. Horrman. I am just wondering whether it would be practical 
to open that all up and whether, for instance, in this milk situation 
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which I just happen to be interested in at the moment, every State 
in the dairy industry and daily press serving that industry would be 
there, would not they be in sort of a contentious situation all the time 
if reporters were there all the time ? 

Mr. Ressecute. I do not know as I know the answer to that. 

Mr. Horrman. It is only a matter of opinion. 

Mr. Ressecure. I would say no more contentious than is brought 
about by reporters sitting in on congressional hearings. 

Mr. Horrman. They do not sit in when we mark up the bill; they 
sit in on the debates, of course. 

Mr. Ressecure. The debates and the hearings. I take it if an execu- 
tive department is going to do something comparable to marking up 
the bill, they would get off by themselves somewhere; that they would 
not do that at a committee meeting. 

Mr. Horrman. I guess I am having some trouble, as most of us 
have, in finding just where the line should be drawn. 

Now I want to call your attention to page 17, where you said that 
presently the situation has been changed, and I gathered from that 
paragraph that the trouble had been ironed out and due to policies 
now adopted by Secretary Benson which, of course, you intimate 
came a little late, everything was all right. 

Which paragraph is that ? 

Mr. Ressecure. It is page 17, Mr. Hoffman; I think the fourth 
paragraph on that page. 

We do know, however, that the information service which the Department 
has given us in the case of one of our IAC’s which has been held since your 
subcommittee has been investigating the situation, was the best we have ever 
received. 

Mr. Horrman. So the present administration, the present Depart- 
ment of Agriculture under Mr. Benson, is making worthwhile prog- 
ress ? 

Mr. Resseeuin. One swallow does not make a summer. 

Mr. Horrman. I know that, but you said you live in hope and here is 
one good hope, you admit. 

Mr. Ressecute. I put it right in there. 

Mr. Horrman. Yes; you put it right in there. You do not want to 
go back on that one, do you? 

Mr. Ressecute. No. I also pointed out yesterday that we had a case 
where we were right back on the old basis of holding an industry 
advisory committee meeting on a very important subject of cotton 
exports—certainly nothing Nievilne to do with the cotton industry is 
any more important at this time—with no information available, 
apparently, only to the Secretary of the Department. 

Mr. Horrman. Of course you would never be satisfied; neither 
would I. You do not want to be satisfied, you want to make progress 
all the time. ; ; 

The point I am trying to make is that now, after all these years when 
you have been undergoing all of these restrictions, you are getting 
some relief. 

Mr. Ressecure. This particular case was the Wool Industry Advis- 
ory Committee meeting and we got marvelous service from the Infor- 
mation Division of the Department of Agriculture in getting informa- 
tion about it. I will go further than that and say there have been even 
a couple of more cases. I mean in their recent meeting of the commit- 
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tee on hog support prices, they were very rapid in getting information 
out of it. , 

If the service which we and other newspapers have received from the 
Department of Agriculture in the future lives up to those two 
instances, I do not think we would have any complaint. 

Mr. Horrman. And you think the Department might still be able 
to operate? 

Mr. Ressreeute. Oh, yes. 

Mr. Moss. Mr. Fascell. 

Mr. Fascetu. No questions. 

Mr. Moss. With reference to the policy of the Department of Labor, 
they give you in summary form, at least, all actions and recommenda- 
tions ! 

Mr. Resseauie. We were unable to get any information at all from 
the Department of Labor on the meetings of those informal confer- 
ences, and this year it is even more important than ever because the 
pattern of those adjustments in the past has been for the Wage and 
Hour Division to first call one of those informal conferences at which 
they present no recommendations themselves, then to follow that with 
a public hearing at which the Division offers its tentative suggestions 
as to what the new wage rates should be. After that public hearing 
and the usual time for submitting briefs, and so on, the Secretary 


) promulgates the new wage rates. 


This situation we felt this year was of much more importance be- 
cause the staff of the Wage and Hour Division has indicated it is 
planned if possible to eliminate public hearings in the establishment 
of these new learner rates, which would mean that theoretically the 
industries involved, except the individuals in these informal confer- 
ences, would have no idea what was going on until the Secretary 


| promulgated the new learner rates. 


As a matter of fact, it does not work out that way because we 
simply staff the reporting of those conferences with enough of our 


| reporters to interview the participants going in and coming out and 
) so forth and, I am very happy to say, they have held no meetings 


yet as to which we have not been able to present a fairly accurate 


| report the next day, but not with the cooperation of the Department 
| of Labor. 


This year when they refused to open the hearings to us we requested 


> that they furnish the same service as the Department of Agriculture 
» and other departments; that is, put an information man in there who 


would be responsible for giving us and other newspapermen a sum- 


| mary of what was going on in there. That they refused to do. 


To show you how important it is for some knowledge to be gotten 


| to industry on a thing like that, another one of these informal con- 


ferences on learner rates in the shoe industry was held yesterday 

and several of the participants told us that the recommendations 

which they made to the Department yesterday for learner wage rates 

in their industry were based on stories we had published in our paper 

* what had gone on in the other informal conferences which were 
eid, 


Mr. Moss. The information there is in the public interest and useful 


| to industry ? 


Mr. Ressequte. Very much. Here is an instance where the in- 
dustry members of such an informal conference have an opportunity 
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to make adjustments in their own business or to pass the information 
which they receive there on to members of their associations, and so 
forth, which is denied to the industry as a whole or would be if we 
did not bring out the information. 

Mr. Moss. As I recall, you stated that the Department of Justice 
had informed the Department of Commerce that paid trade-associa- 
tion executives were eligible for membership on the Commerce De- 
partment’s industry advisory committees provided certain basic 
regulations of the Department of Justice were observed. 

Mr. Resseeute. That is right. 

Mr. Moss. You also stated that by using the informal conference 
technique it was possible to circumvent that rule. 

Mr. Ressecure. Yes. 

Mr. Moss. Will you give us the rule and how it was possible to 
circumvent it? 

Mr. Ressecute. I can read you the rule. 

Mr. Moss. Could you summarize the area where you think the in- 
formal-conference technique brings about a circumvention of that 
rule? 

Mr. Ressreure. Could I preface that by reading the complete para- 
graph on what Attorney General McGrath said in his report were 
the abuses of this system during World War II? 

Mr. Moss. I think that would be most helpful. 

Mr. Ressreeute. Mr. McGrath said: 

Experience indicated in World War II that business advisory committees 
(1) were often delegated too much policymaking power; (2) were frequently 
composed primarily of the larger and more influential members of an industry; 
(3) did not always make technical information exchanged in committee con- 
ferences available to all interested members of an industry; (4) engaged in 
activities outside the scope of their delegated functions. Thus while business 
advisory groups can render a valuable service they can also serve as the basis 
for agreement among industry members which will result in violation of anti- 
trust laws. 

With that as a preface, I will read the five brief rules which the 
Department of Justice laid down for these committees : 


(1) There must be statutory authority for the employment of such committees 
or there must be an administrative finding that it is necessary to utilize such 
committees to perform such statutory duties. 

(2) The agenda for such meetings must be initiated and formulated by the 
Government. 

(3) The meetings to be held must be at the call of and under the chairmanship 
of full-time Government officials. 

(4) Full and complete minutes of each meeting must be kept. 

(5) The functions of such committees must be purely advisory and any deter- 
minations of action to be taken must be made solely by Government representa- 
tives. 

So long as the activities are carried on within these limitations we would not 
view the activities as constituting an independent violation of the antitrust 
laws. We must emphasize, however, that the Department of Justice retains 
complete freedom to institute proceedings, either civil or criminal or both, in 
the event any plan or course of action is used for an unlawful private end. 


In the first place, the informal conference technique frees the agency 
and the participants in the conference, as I understand it, from these 
rules and regulations as set forth by the Department of Justice. But 
I think the primary thing was, in the adoption of this technique tem- 

orarily by Commerce Department’s Business-Defense Advisory Serv- 
ice, that it would enable them to invite paid association officials to these 
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meeting which they would not have been able to do if they were 
held on an industry advisory committee basis. 

Also, the informal conference technique is an ad hoc technique. 
In other words, it is a onetime shot. It does not carry the responsi- 
bility either for the agency or the participants that these industry ad- 
visory committees do. 

Mr. Moss. Mr. Scher. 

Mr. Scuer. What is your interpretation of “full and complete min- 
utes must be kept”? Does that leave the implication they merely must 
be kept by the Department in their own files ? 

Mr. Ressreure. As set out as No. 4 of these rules, that conclusion 
might be drawn. But if related to Mr. McGrath’s earlier statement in 
this same report that one of the abuses of this system was that the 
industry advisory committees frequently failed to make information 
developed at these committee meetings available to the industry as a 
whole, I should say not. And I should also say this, that both WPB 
and NPA considered that they were bound by the Department of 
Justice rules to make these minutes available to the press so that the 
whole industry could be informed, and both of those agencies did it. 
The trouble was, of course, that after the beginning they were made 
available on such an untimely basis that they had only historic value. 

Mr. Scuer. So reading the rule in its context there is no question 
in your mind but that the minutes were to be kept as public infor- 
mation ? 

Mr. Ressecure. That is right. 

Mr. Scuer. And not merely as records of the Department ? 

Mr. Ressecure. That is right. 

Mr. Scorer. When you do not get the information through the min- 
utes or through personal attendance and must get the information 
from some secondary source, such as talking to a person who happened 
to be present at the meeting, is there not a chance of error and miscon- 
struction and all of the things that make for erroneous news reporting ? 
Would you not get greater accuracy if you could attend the meeting or 
get the minutes themselves ? 

Mr. Resseeur. You are perfectly right, and we have pointed that 
out to the Department of Labor in our correspondence with the Secre- 
tary, and also verbally to the staff of the Wage-Hour Division. No 
newspaper reporter would ever feel he could get anywhere near as 
accurate a story as he feels it is incumbent upon him to write from a 
secondary source as if he would be there himself. 

Mr. Scuer. What difficulty do you feel there would be in the De- 
partment making these minutes available within a reasonable time? 

Mr. Ressecure. The only thing I see is simply enough manpower 
or womanpower to get them out. Of course, in the Department of 
Agriculture we are frequently told that they cannot make available 
any information on a certain meeting and so forth until everybody 
who was there has a chance to go over the minutes and approve them 
and make any changes that they want to make and so forth. 

Mr. Scurr. What would be a reasonable time, a week, 2 weeks, 8 
weeks ? 

Mr. Ressecute. I certainly think it should not be any longer than 
a week. I debated making it 3 days, but I would not quibble over 
a few days. 
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Mr. Fascetu. Thank you very much, Mr. Resseguie. We appreciate 
your appearance before the committee. 

Mr. Scuer. Mr. Fascell, before I proceed I would like to introduce 
in the record the language of the decision in Grosjean v. American 
Press Company (297 U. S. 233), decided in 1936. Apropos of the 
line of questions involving the commercial nature of the American 
press, the language of that United States Supreme Court decision 
is as follows: 


The newspapers, magazines, and other journals of the country, it is safe to say, 
have shed and continue to shed, more light on the public and business affairs 
of the Nation than any other instrumentality of publicity; and since informed 
public opinion is the most potent of all restraints upon misgovernment, of the sup- 
pression or abridgement of the publicity afforded by a free press cannot be 
regarded otherwise than with grave concern. The tax here involved is bad 
not because it takes money from the pockets of the appellees. If that were all, 
a wholly different question would be presented. It is bad because, in the light 
of its history and of its present setting, it is seen to be a deliberate and calculated 
device in the guise of a tax to limit the circulation of information to which the 
public is entitled in virtue of the constitutional guaranties. A free press stands 
as one of the great interpreters between the Government and the people. To 
allow it to be fettered is to fetter ourselves. 


Mr. Fascetx. Without objection, it will be received. 
Mr. Horrman. You might add to that the statement of Lincoln: 


Whenever this effect shall be produced among us; whenever the vicious portion 
of the population shall be permitted to gather in bands of hundreds and thousands 
and burn churches, ravage and rob provision stores, throw printing presses into 
rivers, shoot editors and hang and burn obnoxious persons at pleasure and with 
impunity ; depend on it this Government cannot last. 


Mr. Fascetu. Since you read it, it is in the record. 
Mr. Horrman. That was from a speech made by Lincoln on January 


27, 1838. 

Mr. Scuer. Mr. Under Secretary, how many advisory committees 
are there in the Department of Agriculture? 

Mr. Morse. I am sorry; I do not have that figure. We have quite 
a number of them. Some are provided by the statutes, and I do not 
have that figure. I shall be glad to supply that. 

Mr. Scuer. Is the figure 76 a rough approximation? 

Mr. Morse. I have two judgments here. One is that 76 is about 
right and one is that we probably have more. How do you count them! 
Reference has been made to the fact that some of these come in just 
on one occasion. Some situation may develop where we may want a 
group in to deal with a particular subject or situation. They meet 
once. In other instances we may informally ask such committees to 
stand by and be available for later meetings if that is considered neces- 
sary. So the number would vary if you count those. I shall be glad 
to check on our latest information and furnish it for the record. 

Mr. Fasceri. Mr. Chairman, I would like to suggest this, that he 
take an arbitrary date, say January 1, 1955, and give us those which 
are continuing, those which are one-shot jobs, and those that were 
set up by statute. 

Mr. Morsz. I shall be glad to do so. Would you like some earlier 
figures for comparison purposes, back in 1951 or 1952, and so on! 

Mr. Moss. Give us the same information for 1952. 

Mr. Morse. I shall be glad to do so. 

Mr. Scuer. From a report of the Department of Agriculture on 
public advisory committees which shows that there are about 75, 
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roughly, 44 in this report. were established prior to 1953 and 31 .since 
1953. Is that generally correct? That is, you have had an increase in 
the number of advisory committees in the last 2 years ? 

Mr. Morse. Probably so. We consider them very valuable in con- 
nection with our operations. As you know, when we came into office 
the prices of agricultural commodities had been going down precipi- 
tously. The accumulati n of surpluses was starting. The complica- 
tions of dealing with this very difficult situation in agriculture 
were such that we felt in the interest of helping farmers and the agri- 
cultural situation generally we should seek the very best possible ad- 
vice and broaden our base of judgment through the use of advisory 
committees. We have used them quite generously and I think it has 
been accepted throughout agriculture as a constructive move. 

(The material referred to follows and is also included in exhibit 14, 


p. 411.) 


Department of Agriculture advisory committees’ 


Number 
Statutory authority 








Continuing committees: 
Research and marketing advisory com- | Q 5 | 7U. 8. C. 1628, 1629. 
mittees. 
Corporation advisory committees. .......-.- 7 ae C, 1515, 15 U. 8. C. 
| 714g. 
National Arboretum Advisory Council. -_-- 20 U.S. C. 194. 
Defense Production Act advisory com- ‘ 50 U. S. C. App. 2160. 
mittees. 
MitscennGves. .53.20800...8 5 i.e liskawne 32 | (2), 


Ad hoe committees: 
Research and marketing advisory com- 2 | 7 U.S. C. 1629. 
mittees. 
Fruit Export Advisory Committee... .__.-- ean eT 


Total 





It is understood the request includes those committees whose members are designated by the Depart- 
ment and whose function is to advise the Department. On this basis the list does not include such com- 
mittees or groups as operating committees which perform administrative functions, such as the agricultural 
stabilization and conservation community, county and State committees, totaling in excess of 31,000, 
Farmers’ Home Administration county and State committees totaling in excess of 3,000, and the 914 national 
forest grazing advisory boards whose members are chosen by grazing permittees from among their own 
small local groups. 

2 No statute specifically authorizes the establishment of these committees. For those committees whose 
expenses are paid from appropriated funds, the establishment of the committee is deemed to be implicitly 
authorized by the obligations imposed by the statute providing for the particular program. For com- 
mittees serving without expense to the Government, additional authority is found in the implied powers 
of public officers to take such actions as are necessary to enable them to discharge their duties (27 Atty. 
Gen, 432). 


Mr. Scuer. Is there any special agency in your department that 
calls such meetings and sets the agenda for such meetings? 
_ Mr. Morse. I think it would be correct to say that various agencies 
in different ways, again depending on the subject to be dealt with 
and the formalities with which they feel it should be covered, either 
on their own or suggest to the Secretary that such committees be 
convened. 

Mr. Scuer. Who presides at these meetings? 

Mr. Morse. They are presided over by a Government employee. 

Mr. Scuer. Are there minutes kept of all these meetings ? 
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Mr. Morse. It is my understanding that we do keep minutes. There 
may have been some exceptions. 

Mr. Farrineron. If I may add, the procedure for meetings of 
advisory committees has been reviewed during the past year and 
minutes are kept at the present time. I do not know about: before 
that, but they are kept now. 

Mr. Scuer. For what purpose are they kept ? 

Mr. Farrtneton. As records of the meeting and to advise the 
Secretary and whoever may want to see them the suggestions and 
recommendations of the committee. 

Mr. Scuer. Do you consider the minutes as having the purpose 
solely of being documentary information to the department? 

Mr. Farrtneron. Assuming that the advisory committee itself 
operates in that field, yes, they are to show what were the suggestions 
or recommendations of the committee. 

Mr. Scuer. Do I understand you do not consider those minutes to: 
be kept for public purposes? 

Mr. Farrineron. Not necessarily, although they may be made avail- 
able, but generally they are kept as records in the Department. 

Mr. Scuer. Are they confidential records? 

Mr. Farrineton. They are listed as confidential, yes. 

Mr. Scuer. Under what authority can you list them as confidential 
records ? 

Mr. Farrineton. I think we could list them confidential under 
section 22 of title 5 of the United States Code, and under section 3 
of the Administrative Procedures Act. They seem to me to be im- 
portant records of the Department. They are made available to 
examiners in the Appropriations Committees and also to examiners 


in the General Accounting Office. 
Mr. Scuer. Calling your attention to title 5, United States Code, 
section 22, it reads as follows: 


The head of each department is authorized to prescribe regulations, not 
inconsistent with law, for the government of his department, the conduct of 
its officers and clerks, the distribution and performance of its business, and 
the custedy, use, and preservation of the records, papers, and property 
appertaining to it. 

Mr. Farrington, under what clause in that statute do you claim 
the right to hold the minutes of advisory committees confidential! 

Mr. Farrtneron. Under the words “preservation of the records.” 

Mr. Fasceti. Mr. Chairman, I am having difficulty hearing the 
witness. 

Mr. Moss. Mr. Farrington, will it be possible to speak louder ? 

Mr. Farrrneton. Yes, I shall try to. 

Mr. Scuer. You say under the clause referring to preservation of 
records you have a right to put a confidential stamp on these minutes? 

Mr. Farrineron. I should think so; yes. Also there is another 
section of title 5, section 516, which gives the Secretary of Agriculture 
custody of those records. 

Mr. Scuerr. I submit to you there must be a difference between 
custody of records and suppression of records. 

Mr. Farrrneron. I think there is. 

Mr. Scuer. Would you like to define the difference ? 
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Mr. Farrineton. Certainly. Custody is safekeeping, and suppres- 
sion, I suppose, would be refusal to give them to anyone. We do 
not do that. 

Mr. Scuer. Custody is housekeeping, is it not? Preservation of 
records is not the same language you would use if you were setting up 
a statute for putting a confidential stamp upon records ? 

Mr. Farrrneron. I think custody may be more than mere care. 

Mr. Scuer. This custody must not be inconsistent with law—is that 
correct—under the statute 4 

Mr. Farrinetron. The statute itself says that the regulations must 
not be inconsistent with law ; that is correct. 

Mr. Moss. Mr. Scher, if I may interrupt. The thing, of course, 
that is of great interest to me is not so much what statutory authority 
you have for withholding information—although that is very impor- 
tant—but what good public purpose is served by withholding it? 

Mr. Morsr. As I have set forth in our statement, we operate very 
much under an open-door policy in the Department of Agriculture to 
make information available. There are a great many areas you get 
into in agriculture—again keeping in mind that we are working in 
areas Where commodities are involved, and where in some of these 
commodities we are the largest holders of these commodities and sellers 
and buyers of these commodities—so we try to be constantly alert to 
any possible effect on the market. As alert as we try to be, we find 
we do not always pick up the sensitivity of the market until we find 
the market was sensitive to some move we made. 

To make these advisory committees effective, or more effective, we 
have to have complete and free discussion. We try to bring in respon- 
sible people, and I think the manner of getting their free and frank 
discussion and advice runs to the completeness with which a problem 
or a subject is explored. It is one thing to hold a meeting with the 
press present, which has been suggested, and it is another to get into 
the type of situation where men carrying great responsibilities in 
their own right, in their effort to be helpful to us in Government, will 
freely thresh out every phase of a subject. 

Again, at various stages in the work with these committees the sub- 
ject is quite incomplete, the conclusions are quite incomplete, and we 
are very sensitive to the problem. That was touched on in our state- 
ment referring to information in incomplete form which may actually 
be damaging rather than helpful. Of course, our sole purpose is to 
try to be more effective as a Government and in the public interest. 
So there are many situations and reasons that we are constantly look- 
ing to in connection with the operations of these advisory committees. 
« Mr. Moss. Then there are two basic points, first, sensitivity of the 
market; and secondly, to encourage the freest possible discussion ? 

Mr. Morsg. I just mentioned those in this discussion. There may 
be others. Also, there is the matter of complete and correct informa- 
tion going out that will be as constructive and helpful as possible 
against information in incomplete form and which may be reversed 
when the deliberations are concluded. 

Mr. Moss. In the matter of sensitivity of the market, I understand 
all the advisory committees have men on them who are active in 
business ? 

Mr. Morse. In many instances, yes. 
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Mr. Moss. And if a committee arrives at a decision or a recommen- 
dation and there is a lapse of time before action is taken on that reec- 
ommendation, is there not an opportunity for some people using 
inside information to take advantage of that information? We can 
assume, of course, that they are men of high principles, but certainly 
the history of Government indicates there are a sufficient number 
of exceptions always around so that the contrary becomes true on 
occasion. Sensitivity of the market is one thing I think everyone 
regards as important to the overall economic situation, but oppor- 
tunity for advantage in performing a public duty or service is equally 
important. 

r. Morse. Yes. It is in that area that I think we ought to call 
attention to the fact that some of these committees, as they under- 
stand are purely advisory to the Secretary. So they may hold their 
meetings and not know what action will follow. We also often advise 
with Members of Congress for further guidance so that we are 
sensitive to the various situations that you describe. 

On the other hand, we realize the very great responsibility there 
is on any Secretary of Agriculture and, as I indicated, the recom- 
mendations or suggestions are purely advisory to the Secretary or to 
a department head. We have to take into consideration many aspects 
beyond what may be brought out in an advisory committee meeting 
before we firm up an action, so after a committee meeting there re- 
mains some realm of speculation as to the final action. 

Mr. Moss. Take the second point, free discussion. Is there not 
another type of discussion which cannot be encouraged in a democracy 
if you have a limited number of men making a recommendation / 
Here we have an advisory committee, say on grain, and on that com- 
mittee are farmers actively trading on the market. Perhaps it is 
not binding on the Secretary, but if it is made public is there not a 
larger public group who may want to make recommendations other 
than the recommendations of the advisory committee—a much broader 
recommendation based on an informed public reaction te a more 
limited recommendation ? 

Mr. Morsr. We would certainly go along with the general point 
of view that you are expressing. We are now examining, as you 
know, improvements that can be made in the farm programs. We are 
preparing recommendations to place before Congress, and in every 
way practicable we are asking farmers and people across the country, 
if they have any suggestions, to get them to us; we would like to have 
them. It is very useful to get this broader counseling and advice 
and there, again, you have an example of how we function. After 
some of these advisory committees have done their work, we havee 
gone out in the country with their findings and have met with other 
groups and called in for further advice. We have used this pro- 
cedure in the development of the program for low-income farmers 
and in connection with the Great Plains program where we were 
anxious to get the views in the 10 States involved. 

Mr. Moss. Mr. Morse, you indicated in your statement that you were 
reviewing these policies. Do you have at the moment any idea as to 
what might be done to bring about quick release of these actions or 
recommendations of these advisory groups ? 

Mr. Morse. Yes. The gentleman who participated in the discussion 
here pointed to what he saw as examples which he felt were improve- 
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ments. That is helpful to us always. We invite the views of the press 
and are anxious to have the people who carry such responsibility tell 
usin what ways we cn cooperate with them more effectively. He had 
only two examples. I believe if we reviewed them all there would be 
other examples, perhaps. I think we are now more sensitive to the 
great interest in these advisory committees, especially when they are 
dealing in commodity and stabilization areas. When we are dealing 
in those areas with advisory committees, we are going to see if we 
can sharpen up our service to the public with information available 
from these deliberations. (See exhibits 16, 17, 18, and 19, pp. 421-425.) 

Mr. Moss. Mr. Scher. 

Mr. Scuer. Mr. Under Secretary, are not the vast majority of the 
problems connected with the deliberations by the advisory council 
problems involved in the Commodity Credit Corporation’s activities ? 

Mr. Morse. I am not sure that that would be the case. As you know, 
there are statutes and laws with respect to the Advisory Committees in 
esearch and Marketing. They meet annually. Some of the other 
commissions come in only for a day or possibly 3 days. Advisory com- 
mittees may work 2 or 3 days with hard work and barely get through. 
So if you look at the total situation, I am not sure, because we feel 
very greatly the importance of research and education and marketing. 
So I would be hesitant without rechecking to say that most of our ad- 
visory committee’s activities are in connection with Commodity Credit 
responsibility. 

Mr. Scuer. Mr. Chairman, I will take a few minutes to complete 
the line of thought on the legal aspect of records just for the sake of 
our own record. 

Mr. Moss. Go right ahead, Mr. Scher, I think it is very important 
that we should have that in the record. 

Mr. Scuer. Mr. Farrington, the provision in 5 United States Code 
22 is, “not contrary to law.” What would you consider to be the area 
involved in that clause, “not contrary to law” ? 

Would you consider it a constitutional right to know ? 

Mr. Farrtneton. Well, sir, I hardly know how to reply to that 
question, Mr. Scher. You are approaching it from a little different 
angle. 

Mr. Scuer. I realize these questions are difficult, but we are now 
engaged in a study with some rather difficult questions and our best 
thinking and help in the formulation of possible statutes, the cor- 
rection of wrong language in statutes, and so forth, is needed. 

Mr. Farrtneton. If I may respond affirmatively to your question— 
and whether I am correct or not, I shall do the best I can, it does not 
seem to me that regulations issued by the head of a department who, 
by statute, is vested with the custody of the records of the depart- 
ment and who, by statute, is vested with authority to prescribe regu- 
lations in the government of a department, in prescribing those 
regulations, and who marks certain things confidential as the Admin- 
istrative Procedures Act says, where good cause is found, is proceed- 
ing in a manner inconsistent with the law. 

Mr. Scuer. Well, turning to the Administrative Procedures Act, in 
your reply we were very much encouraged to find that you consider 
that to be a public records law. 

Mr. Farrtneton. Yes. 
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Mr. Scuer. In your reply you say: 
Section c— 
that is section 1002 (c)— 


requires matters of official record to be made available to persons properly con- 
cerned in accordance with published rules, except confidential information. 

In reading these two sections together, 22 and 1002, would you 
say that the basic rule is that there are public records in Federal 
Government ¢ 

Mr. Farrrneton. That there are public records? 

Mr. Scuer. Yes. 

Mr. Farrrneron. Yes, certainly. 

Mr. Scurer. And then there are exceptions to that general rule? 

Mr. Farrineron. I think we have to define what we mean by “public 
records,” Mr. Scher. I think at least we have io agree on a definition 
of it. I think our minutes are public records in the sense that they 
must be preserved permanently. 

Mr. Scuer. Did I hear you say that your m.nutes are public 
records ¢ 

Mr. Farrineton. Yes, they are, in that they have to be preserved 
permanently, and, as I say, they are made available to the General 
Accounting Office examiners if they want them, and if they are oper- 
ating in that field, they are made available to examiners of the Appro- 
priations Committee, who is looking to see how we spend our money. 
They are a part of the records of the Department of Agriculture, and 
I think we must preserve them in the public good. 

Mr. Scuer. Is a public record generally a record which a public 
official in an agency must make under mandate of law in complete 
performance of his duty ? 

Mr. Farrineron. I think public records, generally, are such as an 
official should make in the performance of his duty, yes. I do not 
know where this may lead me, in your questions, because I do not know 
what the technical definition of a public record is, but I am merely 
giving you my concept of it. 

Mr. Scuer. You and I both agree that the minutes of these meetings 
are public records ? 

Mr. Farrtneron. In the sense in which I have stated, yes. 

Mr. Moss. What other committees? You mentioned 2 committees, 
or 2 agencies, the Committee on Appropriations and the General Ac- 
counting Office. 

Mr. Farrineton. Examiners from the Appropriations Committee 
check them, Mr. Chairman. 

Mr. Moss. Would they also be available to the Committee on Gov- 
ernment Operations, charged by law under the Organization Act of 
1946 to follow the appropriated dollars and authorized by statute to 
have all of them? 

Mr. Farrineton. I would like to reserve decision on that, sir; I 
would not want 

Mr. Moss. We would be interested in having you advise us what 
your decision would be. 

Mr. Farrineton. Yes. 

Mr. Fascetn. While he is doing that, Mr. Chairman, I would like 
_ find out whether he thinks an individual Congressman should get 
them ¢ 
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Mr. Farrineton. What was your question ? 

Mr. Fascetn. Whether an individual Congressman would be en- 
titled to them. 

Mr. Farrineron. I do not believe they are generally available to 
individual Congressmen. 

Mr. Fascetzu. That is a pretty quick decision, which you couldn’t 
make with reference to the committee. 

Mr. Farrineron. I am just telling you what I understand the prac- 
tice to be. 

Mr. Fascetxi. Not the law? 

Mr. Farrineton. That is correct. 

Mr. Fascett. While you are making your decision, I think you 
might also tell us the law as to individual Congressmen. 

Mr. Farrineton. Yes. 

(The Agriculture Department statement on availability of minutes 
of advisory committees to congressional committees and individual 
Congressmen is included in item 2 of exhibit 15, p. 416.) 

Mr. Scuer. Just one more question in this area, Mr. Farrington: 
Is it not a contradiction in terms to call a thing a public record and then 
to say it is to be held confidential ? 

Mr. Farrtneton. Well, of course that gets into, as I say, whether or 
not you and I agree on the same definition of what is a public record. 
To me, it is not. 

Mr. Scuer. May I ask you to define what you consider to be a public 
record ? 

Mr. Farrrneton. It is something that should be preserved in the 
particular department or someplace where reasonable access may be 
had to it when it is necessary. 

Mr. Scorer. By whom? 

Mr. Farrineton. By people who are authorized to see it, such as 
in the case of the Department of Agriculture, the examiners who are 
checking on our operations and they are made available to them. 

Mr. Scuer. Mr. Farrington, you confuse me because through the 
whole history of our law, we have had two kinds of records, private 
records and public records, and private records are defined by such 
things as the California public records law, which states clearly what 
the private records of an ‘official agency might be, and that has been 
upheld. But a public record is that which must be produced for 
public inspection. Now, apparently, you have taken an entirely dif- 
ferent position on what a public record is, contrary to the common- 
law development in this whole area. If it is a public record, it is 
open for inspection. You may qualify the areas of inspection to 
parties in interest, and at times when it does not interfere with the 
operation of the agency or the official, but it is generally available. 

Mr. Farrineton. The condition under which the minutes of the 
advisory committee meetings are made available, I have already ex- 
plained to you, Mr. Scher; they are records, shall I say, of limited 
availability, but they are permanently preserved in the Department 
of Agriculture. They are not destroyed. 

Mr. Scuer. I submit that they are either not public records or your 
definition of public records does not conform to the generally accepted 
definition. 

Mr. Fasceti. May I inquire on that point ? 

Mr. Moss. Certainly, Mr. Fascell. 
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Mr. Fascetx. It is your theory you have the right to mark records 
as confidential, even though they might be under your definition of 
public records, under the theory of the statute you quoted! Is that 
correct ? 

Mr. Farrineron. That is right. 

Mr. Fasceti. Does not the statute say that the information held 
confidential must be for cause shown ¢ 

Mr. Farrineton. I think they meet that test. 

Mr. Fascett. When the Department prepares the regulation, that 
is good reason ¢ 

Mr. Farrrneton. No; I think when they meet the test of reason 
why they are not made available, as explained by Mr. Morse. In 
other words, some of them may affect the market and if they are made 
available to everyone, you discourage the free interchange of ideas 
among the committee members. I think our reasons as to all of these 
minutes meet the test of good cause shown. 

Mr. Fascetz. Suppose I should say to you that I do not think they 
meet the test of good cause, what would be your answer to that? 

Mr. Farrincron. We do not have the same point of view about it. 

Mr. Fascett. Do you feel that your decision administratively 
would have to stand up in court ¢ 

Mr. Farrtneton. As to reasonableness ¢ 

Mr. Fascet.. Suppose I say that I do not think it is reasonable. 

Mr. Farrineron. If there 1s a way to get it into court. 

Mr. Fascetu. I beg your pardon ? 

Mr. Farrtneron. If there is a way to get it into court, if it got into 
court, the court’s decision would be the last word. 

Mr. Fascetn. The test would have to be whether or not judicially 
there is good cause, reasonable cause. 

Mr. Farrtneron. That is right. 

Mr. Fascetx. If it is unreasonable, it would be stricken down. 

Mr. Farrineton. Yes. 

Mr. Fascetxi. And if it were held unreasonable, your position would 
not be upheld. 

Mr. Farrineron. That is correct. 

Mr. Fasceiu. That is your thought ? 

Mr. Farrtneron. Yes. 

Mr. Moss. You would agree that the Congress can legislate in this 
field as to what is available ? 

Mr. Farrtneron. I would agree with that generally ; yes. 

Mr. Moss. Do you have any reservation as to that ? 

Mr. Farrineton. Of course, we have the separation of powers prin- 
ciple in this country, but generally I would say that the Congress would 
not be limited on ability to legislate in this area. 

Mr. Moss. I would like to get your views on the question on the 
separation of powers. 

Mr. Farrineron. Yes. 

Mr. Moss. You agree it could prohibit the formation of advisory 
committees ¢ 

Mr. Farrineron. Yes. 

Mr. Moss. Then if it could prohibit the formation of these groups, 
they can also authorize them, and if they authorize them, they can 
lay down the rules for the keeping of records and the preservation 
and control of the records? 
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Mr. Farrtneron. That seems to follow ; yes, sir. 

Mr. Moss. In other words, if Congress should say by statute that 
the advisory committees are authorized, and their minutes shall be 
publicly available and published after every meeting; you would 
agree to that ¢ 

“Mr. Farrrneron. I would, Congressman—of course, again, the ad- 
visory committees, I might add, may call some people together to advise 
with them on a certain question. 

Mr. Moss. I do not believe they would be considered as advisory 
committees in the same sense that these other committees are formed. 
They are established pursuant to statute ; are they not / 

Mr. Farrineron. Most of them are. 

Mr. Moss. Your research and marketing c ommittees ? 

Mr. Farrineron. Yes; the Commodity Credit Corporation com- 
mittees. 

Mr. Moss. And the largest part of them were set up from 1946 on? 

Mr. Farrtneton. Yes; the Commodity Credit Corporation Advi- 
sory Committee is provided by statute. 

Mr. Moss. Provided by statute ? 

Mr. Farrineron. That is correct. 

Mr. Moss. Mr. Fascell, did you ask how many there are on the 
Commodity Credit Corporation Advisory Committee / 

Mr. Fascett. I do not believe I asked that; I think they were going 
to furnish that. 

Mr. Moss. They are going to give it. 

Mr. Fascetn. Mr. Farrington, you took the position, I believe, in 
your earlier testimony, that these committees were advisory to the 
Secretary, mainly. 

Mr. Farrineron. I believe the Commodity Credit Corporation 
Advisory Committee, Mr. Fascell, is advisory to the Board of Direec- 
tors of the Commodity Credit Corporation. I may be mistaken on 
that, but most of them are advisory to the Secretary of Agriculture; 
yes. 

Mr. Fasceru. You do not mean to infer by that statement that the 
position of the Advisory Committee as such, whether advisory to the 
Secretary of Agriculture or whether advisory to the Commodity 
Credit Cor poration, is in the same position as I, as an individual, who 
might confer with the Secretary of Agriculture, giving my ideas on 
the problem? He would determine whether or not he was going to 
use whatever information I gave him in arriving at a decision. 

Mr. Farrineron. I believe that is generally true, with reference to 
most of the advisory committees. Now, on research, there may be 
some exceptions, but I think in practically all of these committees, 
[ believe they make recommendations to the Department of Agricul- 
ture. I do not believe they make any final decisions. 

Mr. Fasceiz. I understand that, but the point I was getting at, 
Mr. F arrington, is whether you recognize the difference between an 
individual giving that advice to the Secretary of Agriculture and 
an advisory committee doing it ¢ 

Mr. Farrtneron. It seems the principle could be the same; yes. 

I do not see the difference now in principle. 

Mr. Fascria.. If the recommendations of the Advisory Committee 
are formal in nature, and the individual might be merely giving an 
opinion, you do not see any difference there? 
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Mr. Morse. Mr. Chairman, and Congressman Fascell, they are not 
always formal in nature. 

Mr. Fascetn. Well, how are they informal ? 

Mr. Morse. We sit with these committees; one of our men presides 
as chairman; we hear their discussions; we hear their suggestions. 

Mr. Fascetz. And you keep minutes; do you not? 

Mr. Morse. Yes. But the principal advisory opinions that we 
get and a great deal of the value that we get in working with them— 

do not know how it operates with other arms of the Government— 
comes out of the discussions and the opinions expressed to us and 
the conclusions, sometimes the committee sitting with us and giving 
us informally ‘the benefit of their judgments. It is not always a 
formal proceeding by any means. 

Mr. Fasceuy. Mr. Secretary, is that any different from a group of 
farmers in North Dakota having a public meeting and deciding to 
pass a resolution betting the Secretary of Agriculture what they think 
on any hte problem ? 

Mr. Morss. Yes, I think there is quite a difference. 

Mr. Fascetn. There is? 

Mr. Morsr. Yes; as I say, it is freedom of expression which we 
would like to invite and whith we must have, if we are to get the 
full value out of an advisory committee. Of course you can get 
judgments in other ways and we do. 

Mr. Fasceti. You do not mean to infer by that that an expression 
of opinion that might be had in an open meeting somewhere, which 
finally arrived at a resolution which would be voted upon, would not 
be a free and open discussion by American people? 

Mr. Morse. We seek people of responsibility, who are in best posi- 
tion to advise, individuals who are in their own right carrying a very 
great responsibility in many instances, and in a public open forum, 
they would speak in a certain way; in fact, I think you would under- 
stand that 

Mr. Fascetu. Yes; I think I do. 

Mr. Morss (continuing). The type of information you get in your 
office and in your session here. 

Mr. Fascetu. Yes. 

Mr. Morse. And not in an open public forum. 

Mr. Fascett. The way I understand this thing, is they will tell 
you something privately they would not say publicly; is that right! 

Mr. Morse. F think that would often be the case, and also—of 
course, Mr. Fascell, why would we call in these advisory committees 
if we knew the answers? 

Mr. Fascetx. Well, I do not know. 

Mr. Morse. If we knew the answers to some of these questions, the 
best answers, in the interest of good Government, in the interest of 
the farmers of the Nation, we do not need to bother these busy men, 
and ask them, without compensation, to give us from their busy days, 
and come in and spend their time. We have meetings where, after 
several meetings, we still do not have the answers that are satisfactory 
to us, or even to the people who are struggling with a problem. Some 
of the problems are terribly difficult questions, and in fact, the diff- 
culty of them, in the area of agriculture, I do not need to emphasize. 
So we want problems debated as freely and as unhampered in many 
instances as it is practical. 
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Next Tuesday I will be participating in a panel, of the open forum 
type. There are many, many categories and ways in which we get 
the advice and get into discussions, as you well know, advisory com- 
mittees have seemed to us a very useful method of getting difficult 
problems such as research pagers with scientists participating in 
them—explored as thoroughly as possible in trying to arrive at the 
best answers. 

Mr. Fasceiu. I have one more question, Mr. Chairman. 

Mr. Moss. Yes. 

Mr. Fascextu. In the statement, Mr. Secretary, I was intrigued 
by one sentence : 

The action and decision of the CCC in connection with the handling of these 
commodities can affect both domestic and world markets adversely. 

Isthat the only way ? 

Mr. Morse. No. I noticed, when I read that, the fact that they 
can affect markets both ways. We recently, for instance, made an 
announcement that we were not going to sell CCC corn for export 
and there was a strengthening of the domestic market. It is cus- 
tomary that we, during harvesttime when farmers are selling their 
crops—we do not sell Government stocks in competition at harvest- 
time. That is just one example. Yes; the market can be affected 
either up or down. 

Mr. Moss. Suppose we were to pass a law, Mr. Morse, requiring 
that State and other boards of advisers and other public groups should 
hold open meetings. Would it be your judgment that in doing so, 
we brought about less effective government ? 

Mr. Morse. If you said that any advisory groups that we brought 
together would have to hold open meetings, I think that ought to be 
examined very thoroughly in the interest of good government—effec- 
tive government. 

Mr. Moss. I realize just exactly what you are talking about be- 
cause there are times when I have gone on the floor, both here in the 
House and while I was a member of the State legislature, and I know 
that it would have been much easier to say what I was going to say 
if no one had been listening. But I still said it. And I think some- 
times we get better advice because it carries the courage of conviction 
in the making of a decision. 

I think perhaps that, in considering this problem, when people 
are cma that they can give advice secretly and that there is no 
public accountability for it, that you sometimes get advice that would 
not stand up in the public. 

Mr. Morse. Yes. 

Mr. Moss. I think the strengthened consideration and convictions 
you will get from those who are willing to be publicly accountable for 
it are strengthened. And if we can carry that suggestion to its logical 
conclusion and extend it all the way through the Government, we are 
getting the most effective government. 

The suggestion is that the Government gets the best advice that can 
be secured when it is secretly arrived at. I think that defeats the 
whole purpose and it is contrary to a basic principle. I think that we 
are here concerned with attitudes which have evolved over the years, 
and I do not say these attitudes exist in any one party or in any one 
administration, but I do think we see a pattern here of attitude of 
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Government that we withhold unless we can affirmatively justify 
release. 

I think the contrary should be the rule, that we make it available 
unless we can affirm: itively and for good reason justify the withholding, 

Mr. Morse. Mr. Chairman, I could not agree with you more 
thoroughly in what you have said in the last part of your statement. 
And I think at least twice in the statement you have referred to the 
open door policy of the Department of Agriculture. Unless there is 
good reason, in the interest of the public and in the interest of good 
government, to proceed otherwise, we not only make information 
avails ible, but we are anxious to make it available. As the Secretary 
said, and as we have said repeatedly, an informed public is the best 
assurance—getting the facts out to the people is the best assurance— 
that we are going to have good government. 

At the same time, we ought to make it very clear that with the 
great mass of information that we are releasing from the meer 
ment, and anxious to get it out, and must get information out, 
justify this great organization, the Department of eee 
that this discussion here has centered about a very, very small part 
of the information. 

Mr. Moss. But a very, very important part. Very important be- 

cause it bears directly on the economic life of a very large group of 

Americans, and, as you indicated, the decisions and rec ommendations 
of these Advisory Committees, partic ularly in the Commodity Credit 
Corporation, are important. I believe you say you hold about $12 
billion worth of commodities ? 

Mr. Morse. No. 

Mr. Moss. Ten billion? 

Mr. Morse. No. I was referring to our borrowing limitation. 

Mr. Moss. We have had to raise the limitation a few times, and I 
do not recall just how much it was. 

Mr. Morse. Yes. 

Mr. Moss. Between 7 and 8 billion dollars? 

Mr. Morse. It is something over $7 billion. 

Mr. Moss. You hold more commodities than any other agency in 
the world. 

Mr. Morse. I suppose that is correct, yes. 

Mr. Moss. And the recommendations concerning those commodi- 
ties becomes tremendously important ? 

Mr. Morsr. Yes. 

It would be appropriate to comment on one statement you have 
made and that is the secrecy, or individual discussions, and so on. 
One reason why we have gone to these advisory groups and why, in 
most instances, the results of these deliberations are made available, 
is to broaden the base of our judgment, in these difficult areas. To get 
away from use of committees the other procedure obviously would be 
to deal with individuals, talk to individuals. We prefer to work, and 
have worked, in the other direction. If that is a mistake, we will be 
glad to be so advised. 

Mr. Moss. I have heard of occasions when an advisory group had 
met and the information was not made available to the public—say 
recommendations on the price of a commodity which was for sale by 
the Commodity Corporation. The concern was whether there was 
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any effect on the market, and whether there was opportunity for 
personal advantage, recognizing that on these advisory boards or 
commissions are groups and men who are ac tively engaged in trading 
in commodities, who may be making recomme sndations as to that 
commodity. 

Now, I know that the people we ask for advice, as I said before, 
are of the highest character, but there is a great deal of money in- 
volved in transactions relating to these commodities. 

Mr. Morse. Yes. 

Mr. Moss. And if we can reassure the public that no 1 or 2 or 3 peo- 
ple are going to have an advantage, it would be helpful. Not only 
that but I think it becomes very Important, in connection with this 
information, that all of the activities of the committees are going to 
be handled by the Department. 

Mr. Morse. I can assure you that we are extremely sympathetic to 
that position. If we felt that there was a real possibility in that diree- 
tion then such a matter might be handled without calling an advisory 
group. The advisory group that we have had in in connection with 
the hog situation is a good illustration. The group met, laid out cer- 
tain recommendations, and went home, and no one knew that we would 
engage in buying pork. They had no way of knowing, because there 
is ho way that it could get out. We broadened our discussion with 
others in the light of the recommendations. A part of whether we 
would enter that market or not depended upon the future market, and 
certainly nobody can determine what the price trend would be. 

Mr. Moss. Do you think they could take advantage of it, Mr. Secre- 
tary ¢ 

Mr. Morse. I would say not. 

Mr. Moss. Speculatively ? 

Mr. Morss. No. 

Mr. Moss. There are a lot of transactions in this Government, and 
the mere fact that the committee had agreed upon recommendations 
to the Secretary certainly would be the basis for some speculative trad- 
ing if it were known. 

Mr. Morse. I think that with the few 

Mr. Moss (continuing). And the fact that they knew the recom- 
mendations, and they alone knew it, might be useful. I am not s: aying 
they are not men of the highest ch: rracter, but certainly we know ‘that 
in the past people have taken adv antage of inside information for 
speculative purposes. If it had not been for that, there would not 
have been as much speculative interest as otherwise. 

Mr. Morse. Mr. Chairman, I am so glad you used the words “specu- 
lative trading.” I have in the past been in the trade and selling and 
have traded in a lot of agricultural commidities; managed farms 
and plantations across the country, and I can assure you that anybody 
who acted on those discussions would be speculating. 

Mr. Moss. But there is a great lot of money involved in speculation. 

Are you not defeating your own judgment when you say that it is a 
governmental decision which is the crux of the matter and the prelim- 
inary discussions and the recommendations are not determinative in 
any way. If that is the case, since the administrative ruling is the 
crux of the matter, what harm can be done by making free and open 
all the discussions on the recommendation ? 
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Mr. Morse. Again, I come back to the illustration that I used, 
whether correct or not, that these people who come in carry very 
great responsibility. 

Mr. Scurr. Do they not have material that is open and accessible 
anyway which they can get as private citizens ? 

Mr. Morsz. I served as president of a company for a good many 
years before coming here. I have served on advisory committees, 
Back of any head of an organization, president or vice president, or 
whoever he may be, is an organization to which he is responsible, 
JT was perfectly willing to sit down and share my individual judg- 
ment in dealing with various situations. If the discussion was a 
— forum, I would be very sensitive to the organization to which 

was responsible. It would not be a free agent. 

There is a great accumulation of experience and background in 
these farmers and these people from industry, and out of that we 
ask them for their judgments, in these advisory committees and 
commissions. In some cases, as you know, we do have open and public 
discussions, where the public may participate, but we do like to get 
the best possible advice we can. 

Mr. Scuer. Are you admitting that in certain areas, at certain 
times, the information given to you by private individuals can indi- 
cate, and their recommendations can indicate, what the Government 
actually is going to do? 

Mr. Morse. As I say, these are advisory to us; our actions may not 
at all follow the recommendations. 

Mr. Scuer. I am still not clear, sir, as to whether or not there is 
any determinative aspect to discussions in the committee ? 

Mr. Morse. As to expressions of policy, they may be specific. In 
many instances it is more a determination of principle and direction 
in which the policy might go, rather than any individual trans- 
action. 

Mr. Scuer. Then they do have some inside tip or knowledge of 
the way it will go? 

Mr. Morse. In those instances, we would hope that these policies 
and principles laid down would be guidelines that are of public 
knowledge. 

Mr. Scuer. I think that is all, Mr. Chairman. 

Mr. Moss. The committee will now recess until 2 p. m. 

(Thereupon, at 12:35 a recess was taken until 2 p. m. of the same 


day.) 






































AFTERNOON SESSION 






Mr. Moss. The subcommittee will now be in order. 
Before we continue with the questioning by counsel, I would like 
to make this observation, Mr. Morse. 

In our attempt to develop facts and to define areas for informa- 
tion we are not looking at the Department of Agriculture as any- 
thing but a good example of.a freer policy than exists in many other 
agencies. We regard the response which we received to our ques- 
tionnaire from the Department of Agriculture as one of the finest 
which we have received from any agency of Government, and we 
feel that with few exceptions the Department’s policies lean toward 
a free flow of information. 
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Mr. Morse. Mr. Chairman, we appreciate that statement very 
much, and I can assure you that it will stimulate us in the direction 
of being even more free wherever possible in getting information out 
to the public. 

Mr. Moss. That will make us very pleased. 

Mr. Morse. Thank you, sir. 

Mr. Moss. Mr. Scher, you may continue, if you will. 

Mr. Scurr. May I also add, Mr. Chairman, that if my questions 
are a little pointed, they reflect only a personal idiosyncrasy and are 
not intended in any way to reflect upon the Department. 

Mr. Moss. Yes. That is always assumed. 

Mr. Scuerr. Mr. Morse, we have had the complaint that the Farm- 
ers’ Home Administration increased interest rates from 3 to 5 percent 
on January 1, 1955, and that no press release was issued on this action, 
and further, that the action did not get widespread publicity until 
April 16, 1955. 

Are you familiar with those facts? 

Mr. Morsr. Yes, sir; in a general way. The Administrator of the 
Farmers’ Home Administration is here, if you wish further infor- 
mation on it. 

This was published, or went out to the administrative people— 
some 1,500 county Farm and Home Administration officers received 
the information at once, in order to implement it, and it was pub- 
lished in the Federal Register, which is the official way, of course, of 
making such information available. Just why no formal press release 
was issued at that time, I understand it was probably an oversight. 

In handling the many press releases that we do through the year, we 
have to exercise some discretion as to the releases that do go out, and 
in dealing with as many people as we have in a big organization and 
with the pressure of work it is pretty easy for an oversight to occur. 

With this wide dissemination of information I do not know how 
we overlooked getting a press release out in this case. Mr. McLeaish 
is here, if he so wishes to supplement what I have said, or if you wish 
to ask him any question, I would be glad to have him respond. 

Mr. Moss. Yes. The question I had in mind is that this involves 
the increase in rates from 3 to 5 percent effective the 1st of January, 
and it was not published in the Federal Register until about the 16th. 

Mr. Morse. It was published on the 15th. 

Mr. Moss. No press release was given on it until some time in April, 
or was there a press release ? 

Mr. McLearsH. No, sir; we never did issue a press release 

Mr. Scorer. How did it get that publicity which first broke it to 
the public ? 

Mr. McLratsH. Some newspaperman called me on the telephone 
and asked me if the rate had been changed, and increased, and we 
told him it had. He asked me why no press release had been issued, 
and I told him it was probably thoughtlessness on my part. That was 
~ April 16, or somewhere around that date. I cannot pinpoint the 
date. 

Actually, the facts are these: 

This action was taken between Christmas and New Year’s and I 
believe on the 28th of December it was sent out, and in all probability 
with the staff partly at home it was overlooked. We do enjoy very 
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rood relations with the press, and I personally answer any requests 
rom the press when I am there to answer them. 

Mr. Scuer. Have you any idea about how much money in loans this 
change affected? Let us take that 314-month period in which there 
was no public release outside of your office. 

Mr. McLeatsu. Of course, the borrower did know what the rate 
was, and the on. who borrowed the money were familiar with it. 
You see, our loans are not made to all people. We only make loans 
to people who are unable to get credit foes orivate banking sources, 
and these loans only affected areas which had been designated as 
emergency areas. 

Mr. Scuer. Areas designated as disaster areas / 

Mr. McLeaisn. Emergency areas. 

Mr. Horrman. The people who were directly interested were noti- 
fied of the change? 

Mr. McLeatsu. Yes; everyone was so notified and they knew it. 

Mr. Horrman. So, it would only be what might be termed “a by- 
stander” who did not get the information through a press release! 

Mr. McLeaisu. Yes, sir. 

Now, very frankly, our method of releasing information comes 
from two sources: Each one of our county supervisors have instruc- 
tions to keep the press in their local areas informed as to what we are 
doing, what kind of loans we make, who we make them to, and the 
rates of interest. Our State offices do that on a State basis. Conse- 
quently, our activities are very much decentralized, so that the local 
people will always know what we are doing, and how we do it. Even 
our authority to make loans, or quite a bit of it, is vested right there in 
the county man. There are just a very few of the higher bracket 
things that come in to us. 

Mr. Horrman. Mr. Chairman, I would like to ask, if it will not 
entail too much expense and the use of too much time, that the Depart- 
ment give us approximately the number of releases that have been 
issued since the first of the year down through any convenient date. 

Now, I make that request for this reason, Mr. Chairman: 

For at least 20 years there has come to my oflice many complaints 
from local newspapers—small dailies and weeklies—on the volume 
of releases which come to thém from executive agencies. Once in a 
while an editor will write in with the statement that he has to buy an 
etxra wastepaper basket for the purpose of handling them. ‘Two 
editors made a practice of sending me duplicate releases which they 
had received. These were releases, for example, having to do with 
someone Who is in the service, or who was killed or injured or promoted 
in the armed services and these publishers would get two such releases. 
This would happen even though the individual did not live in that 
particular district at all, and maybe not in the State. 

They would get this double release, showing what happened to some 
person in the Government, and those editors complained very bitterly 
about the mail being burdened, and their office being subjected to that 
bararge of propaganda, as they called it, by the departments. That 
is the other side of it. There are complaints both ways. I have never 
had any complaints from, maybe, more than a half-dozen people over 
the years, from editors or publishers or reporters out in the country 
in being able to get information. I have had some complaints from 
reporters here who are seeking material for a special story. I think 
the committee should take that into consideration. What I mean 
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now by saying that is that the volume of releases which is put out by 
the departments have often seemed to be propaganda designed to 
extend the authority and increase the number of employees, and with 
all due respect, increase their compensation, which is only natural. 

Maybe, their desire to save the taxpayers’ money is one reason why 
they do not send out more releases. 
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with it. [ Mr. Moss. I think that request is a reasonable one, and one which 
e loans fF) should be granted. 
sources, Be On that point, if I may, I rather think perhaps that might take us 





also into the field of news management. The charge, I think, was 
) made on the panel here that that was a serious problem. You refer to 
) it as propaganda, and I think it has been referred to as possibly news 
management. It is an area with which we will be concerned, and we 
will come to make a study of that. 

(The information requested is included in the transmittal letter of 


B exhibit 14, p. 411.) 
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The Department issued 2,835 releases, statements, and reports through the 

press service during the first 10 months of the calendar year 1955. This figure 

© is calculated on the same basis as the figure of 3,300 indicated in the response to 
> the subcommittee questionnaire for the 1956 fiscal year. 
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nstrue- Mr. Moss. Shall we go along with the hearing ? 
we are Mr. HorrmMan. I assume that it is impossible that we should not 
nd the expect any department to make a clear line of cleavage between a 
Conse- statement of what they are doing, and what they would like to do. 
e local Mr. Moss. I think it would be very confusing, however, until we go 
Even into it further. 
here in Mr. Horrman. Thank you. 
racket Mr. Fasceutn. May Lask a question right at that point ‘ 
Mr. Moss. Surely. 
ill not Mr. Fascentn. Mr. Secretary, I believe in your statement you gave 






the number of releases that have been made for some given period of 
time ¢ 

Mr. Morse. Yes, sir; for the fiscal year ending June 30 there were 
300 news releases. , 

Mr. Fascei.. That raises a question that occurs to me when you talk 
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olume about news management. 

e ina — Ifa fact is stated in a press release, does an individual citizen or 

uy an fF} reporter, or anybody else, then have the right to complete access to all 
Two [the facts upon which that press release was based ¢ 

1 they Mr. Morse. That would ordinarily be the case ; yes, sir. 

» with BF) Mr. Fascetn. Well, can you think of any exceptions, since I note a 

moted [—B% reservation in your statement ¢ 

leases. Mr. Morse. No. 

1 that Mr. Fascetx. In other words, as far as you can think of right now, 





you know of no case where, if you issued a press release, you would 
not make public all the facts and circumstances surrounding the press 
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think, would fall into the category to which you refer. All of the 
facts back of it would ordinarily not be available to the press. 

Mr. Fascexzi. Well, let us see if I understand that correctly: You 
mean by that that if a fact were published and it was determined as a 
result of conferences or documents that came from the Commodity 
Credit Corporation 

Mr. Morse. The Commodity Credit Corporation does that through 
its Board, which is covered by statutory aibenite. 

Mr. Fascetu.: That is what I was getting at. 

Mr. Morsr. Yes. You see, we bring matters up, and have Board 
action then which becomes an official internal action. 

Mr. Fascetn. Your reservation, as I understand it, is that in those 
cases where the statute would specifically say that the matter was with- 
held or confidential even though you did issue a press release on the 
ultimate change or action or conclusion, you would then not open up 
all the information behind it? 

Mr. Morse. Yes; I think there would be some instances in that 
regard. However, I believe this would be the case: 

e would be able to give the press or anyone inquiring facts, sta- 
tistics, and other necessary background. We often do supplement 
information in a press release, for example, if a reporter serves a trade 
paper, or under other circumstances where they would gather more 
facts. Our people in the Department, in the various branches, are 
available to work with them in developing information as completely 
as possible to serve their purpose. 

Mr. Fascety. That is all. Ey 

Mr. Moss. On the interest question again: Now, I am going back BF 
in my mind to an instance which I seem to recall. However, I could — lie 
be completely wrong, so I am asking for information. s 

Did we not have another occasion early in 1953 when the interest J but 
rate was increased on Commodity Credit Corporation loans from 4 F , * 
percent to 414 percent? It just seems to me that I read in the local FD fu 
press some criticism that the action was taken without an announce- J a 
ment. 2s 

Mr. Morsr. This is Mr. Richards, of the Commodity Stabilization 
Service, who might be able to tell you something in regard to that. 

Mr. Ricwarps. I have forgotten, Mr. Chairman, about that, but it 
seems to me there was a little delay in getting that press release out. 

Mr. Moss. It seems to me that there was a delay of about 2 months, 
if I recall correctly. 

Mr. Ricwarps. I did not think it was that long, but you might be 
right. 

Mr. Morse. If it was 2 months, that was too long. 

Mr. Moss. I do not recall whether it was 2 weeks, 2 months, or 2 
days, but apparently that would be the second time where there was 
a change in policy on interest rates and an increase in the interest rate 
which, apparently, was overlooked as to the great public interest. 

Mr. Ricwarps. Yes, sir; I think that is right. 

Mr. Moss. And no press release was hatin. 

Mr. Ricwarps. Yes, sir. 

Mr. Morse. We have provided your staff with press releases in re- 
gard to changes in interest rates that have taken place over a period 
of time, and there the information is available to your staff. 
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Mr. Moss. Frankly, Mr. Secretary, I have not asked them to check 
this one, because it came to mind after we discussed the problem of 
interest rates, and that is why I asked the question at this time, in 
order to determine whether or not my memory was correct in recalling 
that incident. 

Mr. Morsr. Yes. I would hope that these were, as Mr. McLeaish 
has pointed out, in any instance an oversight in not getting the infor- 
mation out, because when you are changing interest rates, you are 
dealing with many people and many people within the Department 
of Agriculture alone, where it is information that is soon public 
knowledge. So, it would be very desirable to make it immediately 
available. (See exhibits 16 and 17, pp. 421-422.) 

Mr. Moss. Mr. Lewis, would your office be charged with the respon 
sibility of gathering this material for public release ? 

Mr. Lewis. Well, the releases on agency actions come to us for dis- 
tribution, and we work with the information people in the agencies 
in getting the information out. 

Mr. Moss. We have had, in fact, two instances where interest policy 
was changed and, certainly, that is in a field which bears directly upon 
economic interest in those two cases. Your interest pattern has a 
bearing on the interest pattern of not only Government, but private 
lenders as well. In those instances how could you overlook the 
greater public interest in this matter of interest rates? 

Mr. Lewts. Well, I do not think it is a matter of overlooking that 
interest, Mr. Chairman. It is largely a matter of following up on 
mechanics when these come along, and our practice is to make a pub- 
lic announcement on all such actions. 

I do not recall all the circumstances surrounding the 1953 example, 
but on the example from FHA 

Mr. Moss. Could it be because you are trying in the Department to 
funnel that information through an agency rather than, say, a com- 
mittee, or whoever made the decision to go ahead and just release it 
to the press ? 

Mr. ‘awn No, sir, Mr. Chairman. Our general policy in releas- 
ing information is to release it to all parties interested. Now, we do 
that in a number of ways. In Washington we will release everything 
to the wire services immediately upon approval. We get our releases 
downtown for the correspondents who are especially interested. We 
have a good many mailing lists that we use which have been built up 
over a period of years. We also make simultaneous releases on occa- 
sion in both Washington and the field, and of course most of our 
material—I should not say most, but a good portion of our material- 
will go out to the States, to the land-grant college system for release. 

Mr. Moss. But in these two cases that did not occur. 

Mr. Lewis. Well, it did not occur because in the one instance we 
did not have a release. I would have to check the records on the 
other one, as to when the release came along, to see what exactly hap- 
pened. However, our distribution will take into consideration all 
interested parties, whether in Washington or in the field or in busi- 
ness, or whatnot. 

Mr. Moss. Mr. Lewis, when you have an occurrence of that type then 
do you go back and review it in order to be sure that it does not occur 
again ? 






































276 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


Mr. Lewis. We try to, and I know in this one case we discussed it 
thoroughly with everyone involved, and it is our practice to follow up 
on those matters. 

Mr. Moss. I am somewhat hazy on the details in regard to the one 
in 1953, but as I recall an inquiry was made by a reporter who was 
writing a story. I believe it was either in the Star or the Post. The 
answer was that there was a feeling on the part of the department that 
there was no great interest in this matter, or that it was of no great 
interest. Would that be the reason it was withheld, in your opinion, 
or was not made available? 

Mr. Lewis. I think that was just a mistake. 

Mr. Moss. Just a mistake ? 

Mr. Lewis. That is the only thing I recall. I did not remember 
that the delay was as long as indicated, but you may be right. How- 
ever, we recognized it as a mistake, and that it should have been 
released. 

Mr. Moss. You recognize I am interested because there are two 
occasions where interest increases were made, and through oversight 
or mistake the fact was not given public notice until some time after 
the action was taken. 

Mr. Morse. Mr. Chairman, in the administrative setup we would 
expect the agency involved to be responsible for originating that. The 

central office from which Mr. Lewis works might not know about such 
development. However, 1 in that connection there i is in each of these 
principal agencies or departments, an information man who works 
closely with us, and who is responsible for getting that out. A part 
of the other mechanics is that these information men and the central 
office of information, if they become alert to a development of this kind, 
which they think should be put out, will probably be after us or after 
the agency, and say “here is something that ought.to be put out.” But, 
even in spite of that, apparently, here are two instances where it fell 
down, and it did not come out. 

In going back to your original inquiry of Mr. Lewis, I believe I am 
correct that in the Commodity Stabilization Service we would expect 
them to originate that which is one instance, apparently, and in the 
other that it would have been Mr. McLeaish and his organization’s job 
to originate it, and see that it did get out, if it was a proper item for 
public release. 

Mr. Moss. You would agree with me, would you not, Mr. Secretary, 
that in those two instances s they were proper items for release ? 

Mr. Morse. Yes, sir. It is my understanding, without knowing 
about the 1953 case, that that is true. But certainly in this other case 
we feel that it was an oversight which should not have occurred. 

Mr. McLeaisn. I will agree with that, Mr. Chairman. (See exhib- 
its 16 and 17, pp. 421-422.) 

Mr. Fascenti. Mr. Chairman, could I ask a question at this point! 

Mr. Moss. Yes. 

Mr. Fascetn. Mr. Secretary, as I understand your information 
policy, as far as the Central Information Office is concerned, it does 
not distribute anything unless the information officer in the agency 
sends it up to them, because they would not know what it was? 

Mr. Morse. Yes; they might not. However, the information man 
in the agency is working as part of this central organization. 
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Mr. Fasceiy. I understand that, but it still boils down to the fact 
that, as far as Mr. Lewis is concerned, he cannot distribute it unless 
the agency tells him what it is? 

Mr. Morse. That is right, unless they know about it. 

Mr. Fasceti. And, therefore, under your administrative policy, you 
make the agency head responsible for that ? 

Mr. Morse. Yes, sir. That was the point I wanted to clear up. 

Based upon the way we are functioning and upon the way we center 
this responsibility, that would be where the primary responsibility 
rests. All of us who become alert to any of this kind of information, 
wherever we are, reeks be saying to the agency, “You had better get 
this information out,” or “have you?” and “Gif not, why not?” 

Mr. Fascein. Mr. ieciilimatn the decision on increasing the interest 
rates was not made by each Department head in each of these respective 
cases, Was it 

Mr. Morse. These were departmental decisions, I believe. I am told 
that they were departmental decisions. 

Mr. Fasceti. These, then, were recommendations from the Depart- 
ment up to your office, or the Office of the Secretary, and then an 
approval was given on a pra ision and sent back down to a Depart- 
ment head ¢ 

Mr. Morsr. They have the authority, as I understand it, and, of 
course, this Board of Directors of the ( Eee Credit Corporation 
has the authority vested in them. However, these matters are fre- 
quently discussed, but the authority vested there is adequate to get 
out such changes. 

Mr. Fascenzi. You are telling us, then, that these Department heads 

can independently raise the interest rates / 

Mr. McLeatsu. Under delegation of authority. 

Mr. Morse. There is a delegation of authority, they say, for that 
purpose, 

Mr. Fasce.ti, And this time it was done without the concurrence of 
anyone else above them ¢ 

Mr. Morse. Well, as I say, this Board, of which I am president, in 
the Commodity Credit Corporation, and of which the Secretary is a 
member—these interest rates in the Commodity Credit Corporation 
would come before the Board, I believe, in every instance, would they 
not ¢ 

Mr. Ricuarps. They require Board action and approval of the Sec- 
retary. So again this third episode was a slip on the part of some of 
our people in not bringing it to the attention of the proper people and 
not having a press release prepared. 

Mr. Moss. Mr. Scher, you may continue. 

Mr. Scuer. In your allocation of funds for informational work, the 
first item you have on page 16 is “Press services, $255,000.’ 

Would that fall within the area that we are considering now of 
press releases and getting the information together / 

Mr. Lewis. Yes; that would cover all our press activities in both 
the Office of Information and in the agencies. 

Mr. Scuer. With that amount of money, do you think you are prop- 
erly staffed to cover the activities of the ‘Dep: urtment of Agriculture ?/ 

Mr. Luwis. Well, that depends a little bit as to where it is. 

Mr. Horrman. I can answer that one. 
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Mr. Lewis. Of course, that does not mean that we have got that 
much money to pay only writers, and that includes various types of 
personnel. In some places the personnel facilities are a little low for 
the job that has to be done, and in some other places it is more adequate. 

Now, whether it is adequate clear across the board is a little hard to 
say because it depends upon the workload from time to time, and that 
sort of thing. 

Mr. Scuer. Do you have a coverage of the agencies somewhat simi- 
lar to any newspaper which has its beat reporters? 

Mr. Lewis. Not in the Central Office. That is done in the agencies. 
You see, our function in the Central Office is to approve and edit and 
distribute, essentially. 

Mr. Scuer. You just wait until it comes up, then ? 

Mr. Lewis. Well, no; I would like to clarify that a little more, and — 
enlarge upon it. 

We have an overall coordinating and directing function on informa- 
tion across the board, but the production of press materials, for ex- 
ample, is in the agencies where the operating programs stimulate the 
decisions that have to be announced. 

Mr. Scuer. Mr. Lewis, I have just one more question on that point: 

I am sure you are familiar with the normal operations of any news- 
paper office, and their news gathering activities. 

If you were to take the Washington Star, which has a number of 
reporters, I am sure your budget compares favorably with that of the 
Washington Star for its total news-gathering operation. 

Mr. Lewis. I am not sure I understand the question. 

Mr. Scuer. I was asking whether you had any idea as to the com- 
parison of your total costs, and the total cost of news gathering of, let 
us say, the Washington Star? 

Mr. Lewis. No; I do not have that information. 

Mr. Horrman. That is not a fair comparison. They cover the 
country, and the Washington Star just covers Washington here, and a 
little of Maryland and some of Virginia. If I want to know what has 
happened anywhere west of the Mississippi, I do not read the Wash- 
ington Star, or on anything north of the Potomac; I do not read the 
Washington Star. 

Mr. Scuer. Mr. Hoffman, I am merely suggesting that the coverage 
of the north and south wings would be sufficient for our purposes here. 

Mr. Horrman. Of course, if the Department advocated just one line 
of thought or procedure, as we might say does the Washington Post, | 
can understand why they might be taken to task, but they cover the 
whole agricultural field of the country, including the wonderful 
proseeee out in California, which I was privileged to witness the 

ast time the committee went out there. 

Mr. Moss. It is the finest in the world. 

Mr. Horrman. It made me envious. 

Mr. Scuer. Mr. Morse, the publication in the Federal Register, 
you will admit, did not give widespread publicity to the change of 
the interest rates ; did it ? 

Mr. Morse. I think that would be a fair statement, as compared to 
a releases. 

r. Scurr. The purpose of the press releases is to give widespread 
publicity to an administrative decision of this kind ? 
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Mr. Morse. Yes. In addition, we try to put these in form that 
will minimize the work of the press, and put them in form which 
we hope they can best handle, and with a minimum of effort in chan- 
neling them to the public. They are busy people, and we want to 
put press releases in the best possible shape for them. 

Mr. Scuer. Mr. Chairman, that is all [ care to ask on that particular 
point. May I proceed to the next one? 

Mr. Moss. Yes; surely. Go ahead. 

Mr. McLeatsH. May we be excused ? 

Mr. Morse. Will there be more questions on the Farmers Home Ad- 
ministration? They were asking if they might be excused. 

Mr. Scurr. No. 

Mr. Moss. Mr. Hoffman, or Mr. Fascell, do you have any more ques- 
tions of the gentlemen from the Farmers Home Administration ? 

Mr. Fascetu. I have none. 

Mr. Horrman. I donot think of any. 

Mr. Moss. If there are no further questions, there is no reason why 
they cannot be excused. 

Mr. Morse. Thank you. 

Mr. Scuer. Mr. Morse, what is your policy on the release of names 
and salaries of your employees ? 

Mr. Morse. We make them available for appropriate use, and some 
of them are published, as you know. 

Mr. Scuer. Those are the top supervisory people whose names and 
salaries are published in the Federal Register; is that what you are 
referring to—those which are published ? 

Mr. Morse. Yes. Is there another publication of them ? 

Mr. Lewis. You mean the Official Register ? 

Mr. Scusr. Yes, sir. 

Mr. Lewis. Yes; that is it. 

Mr. Scorer. How about others whose names are not published in 
the Federal Register ? 

Mr. Morse. They are available in the offices and open to anyone who 
wishes to inquire about them. 

Mr. Scuer. Has your policy changed, then, since the situation in 
which a Florida newspaper had difficulty getting the names and sal- 
aries of employees ? 

Mr. Morsr. Apparently this was an incident that happened before 
we took office. Apparently, we have not changed the statement of 
policy which was made prior to our entering office, but in the appli- 
cation of it we are trying to make this information available, as I 
have indicated. 

Mr. Scuer. For that newspaper, if they were to ask you today for 
the names and salaries of employees on any level, it would be 
available ? 

Mr. Morsr. Yes; the information would be available. They might 
have to go to the source of information, and look at the records. In 
connection with some requests, the compiling of lists and the work 
involved enters into the point that I am making. That applies to 
some other types of information where to fill certain requests it 
might entail a great deal of Government expense. But in this in- 
stance if it were a proper request at all, they would have access to 
the information. 
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Mr. Scuer. Do you consider a newspaper’s request a proper 
request ¢ 

Mr. Morse. Yes, sir. 

Mr. Scuer. A newspaper is a proper person in interest to receive 
information of that type? 

Mr. Morse. Yes; in their service to the public. 

Mr. Scurr. What about the list of soil conservation payments? 

Mr. Morse. The same would apply. 

Mr. Scurr. There would be no problem on the part of a news- 
paper who wishes to print that list for informational purposes only? 

Mr. Morss. Yes; that is right. They are available after 30 days, 
in the county offices. 

There is a 30-day limitation, and there is a posting in the county 
offices so that any who desire to inquire into this information has 
access to it by going into the office and examining the postings. 

Mr. Scuer. Then, there has been a change of “policy, Mr. Morse; 
has there not? 

Mr. Morse. Yes; and I think even more than policy, there would 
be a change in procedure. Where you are working with people in a 
widespre: ud organization like the Department of Agriculture, the 
development of an approach to such requests is very important, as 
you can recognize. 

One of the last announcements that bears on this is June 15, 1954— 
regulations governing elections, qualifications, and duties to com- 
munity agricultural stabilization and conservation committees, and 
so on—a two-page press release. 

Mr. Scuer. Are transactions of the ¢ ‘ommodity Stabilization Serv- 
ice made available to the me ga 

Mr. Morse. You mean in the area of loans to individuals? 

Mr. Scurr. No. I am thinking i in terms of sales such as flaxseed. 

Mr. Morse. That is generally announced; yes, sir. 

Mr. Ricuarps. I would like to make one comment on that, that 
that has been one of our rather difficult problems. It had been under 
review for about a year prior to January of this year and we did 
change our policy considerably with respect to what I think you are 
thinking about—purehi use, sales, and other transactions of the Com- 
modity Credit Corporation. 

For a considerable period of time going back a number of years— 
and it varied by commodities—in the case of the grains, we made 
purchases and sales available in total quantities and “did not give the 
names of individuals or prices, and after a considerable study of the 
whole problem at our regional offices and their contacts with the 
trade that they served, what we are doing now is announcing the 
amount, the quantities involved, and the prices, after one full market 
day has elapsed. Then, at the end of 30 days the whole transaction 
is open to the public. 

Mr. Scuer. Total quantities? 

Mr. Ricuarps. Yes. 

Mr. Scuer. Not the individual transactions. 

Mr. Ricrarps. No; individual transactions are made available at 
the end of 30 days. 

Mr. Scurr. Could a reporter come to you and get a list of the names 
of the persons and the individual transactions invloved at the end 
of 30 days? 
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Mr. Ricuarps. Yes, sir. Now, that was not true—I think we began 
to change last fall and completed the change in January of this year 

Mr. Scuer. Why not immediately ¢ 

Mr. Morse. If I may interrupt here, the C ommodity Credit Corpo- 
ration Charter Act, section 5, powers, under the last section G, gives 
some guidance on this. It says: 

To carry out such other operations as the Congress may specifically authorize 
or provide for. 
Then there is this paragraph: 


In the Corporation’s purchasing and selling operations with respect to agri- 
cultural commodities, except sales to other Government agencies, and in the 
warehousing transactions, processing and handling of agricultural commodities, 
the Corporation shall to the maximum extent practicable consistent with the 
fulfillment of the Corporation’s purposes and the effective and efficient conduct 
of its business, utilize the usual and customary channels, facilities— 


and this is important, I think in connection with your inquiry— 


and arrangements for trade and commerce. 


The competitive situation in this area is very great and intense as 
you know; so among other things, we feel that this reference to 
arrangements of trade and commerce and practices of trade and com- 
merce would have a bearing on this inquiry. 

Mr. Moss. Is it the practice in the trade to withhold for 30 days the 
names of buyers? 

Mr. Ricuarps. Well, it is the practice of the trade never to disclose 
prices, or who bought the things, at least. I do not say it does not get 
out; but, ordinar ily, it is not disclosed. 

Mr. Screr. Do not you always disclose prices; do not you offer 
things for sale, such as flaxseed, and say it is offered at such and such 
apr ice? 

Mr. Ricnarps. If I understand what you are thinking about, in the 
summer of 1954 we did have flax prices; sometimes we would go out 
on a competitive-bid basis. In other cases, in the case of wheat, it 
might be on the basis of market quotation. 

Mr. Scuer. In the summer of 1954 was the price of flaxseed $2.27 a 
bushel, according to your office ? 

Mr. Ricnarps. Yes, sir; we offered it for that. 

Mr. Scurer. How far below the world market price was that? 

Mr. Ricuarps. Insofar as we could tell—and we had never exported 
any flax up to that time—on the basis of what information we could 
get on prices of oil and the prices of meal in foreign markets, that 
$2.27 looked to be a reasonable figure. But it later developed that 
because we did not get as much flax as we thought we were going to, 
and for other reasons, I think that price was a little low and we later 
went to a competitive-bid basis and got, I think, as high as $2.50 or 
$2.60. 

Mr. Scuer. So this was not offered on a competitive-bid basis ? 

Mr. Ricnarps. Not originally. 

Mr. Scurr. And was offered below the world market price ? 

Mr. Ricuarps. We did not know what the world market price was 
until we tried it out. 

Mr. Scuer. Were not there just about a dozen people who bought 
at that price—about 12, or so? 

Mr. Ricrarps. Something of that order—12 or 15. 
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Mr. Scuer. How did they get to know about it? 

Mr. Ricwarps. Well we announced—I think sales were made in 
May and June on the basis of the prices to be announced by the Minne- 
apolis commodity office, and I think on July 2 we announced we would 
sell at $2.27 and we made some further sales in July and then, I think, 
about the middle of August or a little before, possibly, we withdrew 
this $2.27 and offered it on a competitive bid basis. 

Mr. Scuer. Then did not these some dozen traders make a windfall 
profit on this transaction ¢ 

Mr. Ricuarvs. Well, I would not say. I think people generally 
bid for the parpore of making a profit. 

Mr. Scuer. You do not sell for the purpose of the buyer making a 
profit do you; you sell to bolster the United States market ? 

Mr. Ricwarps. We were trying to get the best we could and get rid 
of the flax. But in May and June sales were a little slow at the $2.97 
figure and, in the meantime, we were having to move flaxseed in from 
the Dakotas and Minnesota and get it into a terminal position, and at 
least in July we began to see at that time there was more demand for 
it at $2.27 than we had flax. 

Now maybe we should have seen it sooner; but as soon as it was 
perfectly clear we withdrew from the $2.27 and began to sell on a 
competitive bid basis. 

Mr. Scuer. Have you any idea, roughly, how many flax traders 
there are? Is there any appreciable quantity; are there more than 
a dozen ? 

Mr. Ricwarps. Well, that is about what there is. Throughout the 
grain business there are something like a dozen firms that do most 
of the export of grains from the United States. 

Mr. Moss. Mr. Richards, I wonder if you could briefly state for us 
the advantage the Government gets from a policy of delaying for 30 
days making this information available, or the advantage to the 
public, if any? 

Mr. Ricuarps. Mr. Chairman, I think as far as the Department of 
Agriculture is concerned, we will be glad to put the information out 
immediately after the sale is consummated; but the people we are 
trading with recognize this law and they had something to do with 
writing it—in many cases, not all, they feel they should have some 
protection. 

Let us say in the case of flaxseed a firm makes a purchase of flax- 
seed and may not have sold it in the foreign market or somewhere 
else: If the price and quantity at which they bought is immediately 
known, it feels it is at a disadvantage when it goes to sell abroad. 

Now what we are trying to do at the Commodity Credit Corpora- 
tion is to make information available as soon as possible; at the same 
time to keep our customers satisfied. The Corporation itself tries to 
operate as much as possible through American firms and let them 
do the merchandising, rather than our trying to enter into it. Rightly 
or wrongly, that is the way we have been operating. We felt this 
section of the law that Mr. Morse read made it obligatory on the 
Corporation at least to look at the usual trade practices which are 
being followed. 

Mr. Morse. One observation on this. This might contribute to keep- 
ing people from bidding on these commodities and thus giving us 
as broad and competitive a base as possible. If they felt that im- 
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mediately the people they were negotiating with for export, and so 
forth, would have public notice of the prices at which they had ac- 
quired their supplies, it might be a very great cost to the Government 
and to the taxpayers if we were to drive away this competition in 
dealing with the Government. 

Further, I would like to refer to your reference about the world 
market. It is very difficult to know what the world markets are on 
some of these commodities. As you probably know, the commodity 
prices and sales are controlled by governments in many situations and 
we are constantly groping in some of those areas to know what the 
world market is. It is not like our markets in many instances here, 
where we have exchanges open and transactions every day on central 
markets on some of those commodities that tell us what the market is. 

Mr. Scuer. Mr. Richards, in October 1954, I have a copy of what 
has been referred to as a. letter from you which reads as follows: 

Recently the Minneapolis Grain Exchange has had various discussions with 
the Minneapolis CSS Commodity Office and recommends that all transactions 
be posted daily with the intervention of one full market session between the 
making of the transaction and the publishing of the information in all cases, 
and that publication include quantity, quality, distribution, location and price, 
without divulging the names of buyers or sellers. 

Is that practice followed now ? 

Mr. Ricuarps. That is essentially what it is. We simply do not 
divulge the names of individuals until 30 days. 

Mr. Scuer. But before that time you do divulge all the other in- 
formation. After one full market day, you divulge all this market 
information now ? 

Mr. Ricuarps. Yes, sir. 

Mr. Scurer. When did you start that practice? 

Mr. Ricwarps. I think it began with Minneapolis late last fall and 
was formalized into instructions in January of this year. 

Mr. Horrman. Mr. Chairman, I hesitate; but, because of what I 
said before I sent over to my office to get some information and I hold 
in my hands mats, duplicate mats—I think three of them—that went 
to the same editor locally, having to do with future releases. It is 
nothing of local interest at all. The editor wrote, among other things: 

You will note the 2 envelopes were postmarked the same day and time, each 


carrying identical news releases. Frankly, these news releases are weeks old 
and 9 out of 10 cases have appeared on the wire service of the Nation’s news- 


papers when they were news and were paid for by the newspapers. 

I will not encumber the record with all of this material; but this 
shows that the Department is caught between two criticisms. One is 
that they do not send out enough; the other is that they send out too 
much, So itis rather hard to determine just what to do. 

Mr. Moss. I think it points up a different aspect, however. The main 
question we are interested in is the availability of information; the 
other deals with the information program, or publicity or public re- 
lations program of the department. Our principal sights are set on 
the field of availability—if you want to go there, can you get it? 

Mr. Horrman. That is right; the chairman is exactly right. The 
only reason I brought up this matter is because of the question asked 
by counsel—and counsel has done a remarkably fine job—which might 
have appeared as being a little critical because the Department of 
Agriculture had not sent out some particular news releases. 
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Mr. Moss. I think here we have an indication that it takes time 
actually to get releases out and the wire services covering the area 
of Washington get the information on the wires immediately and 
many papers get wire services. 

Mr. Horrman. That is right; but the one in the particular instance 
that counsel was talking about was sent to a group of borrowers, all 
of whom were notified by the Department, and the home agencies had 
the information; but the department did not send out any general 
release to people. Probably you and I were not interested at all; hs 
but if we had borrowed money we would have had the thing. Adi 

Mr. Scner. You will agree, Mr. Hoffman, I am sure that in the ing 
total credit picture there is a widespread interest in all circles as \ 
to any kind of credit given, that is, any increase of credit or decrease id 
of credit in any particular area will affect our whole credit situation 1 
and our whole economic situation. 

Mr. Horrman. I think you are right about that, but I have found 
this from practical experience, that while I and other candidates are thai 
intensely interested at election time, you go around the district—and 
I am sure the chairman has found the same thing—and they do not 
even know we are candidates. 

Mr. Moss. It is very frustrating, is it not? 

Mr. Horrman. It is very frustrating. They cannot think we are 
very important, at least, when we are not even known to exist. Ja 

Mr. Fasce.y. I cannot pass up this opportunity of making a a ct 
rejoinder. I think the people of my district are remarkably well in- not 
formed on everything. info 

Mr. Horrman. I know, but that is because you are an outstanding aa 
exception to most candidates for office. 

Mr. Moss. I do hope, however, in the interest of keeping our atten- i 
tion on the main thought, we will keep in mind that we are interested dev 
in information being available. Under the Department’s present bro 
policy of distributing press releases, certainly as they go over the re 
country there are going to be many delays in the mail, or delays in _ 
sending. In the case of an important policy change for public an- es 
nouncement, the usual practice is to get out a handbook which I ind 
understand is picked up right here in the Department, then goes on yO 
the wires and gives the public notice of major or important changes 
in conditions. he 

Our inquiry now is on the availability of the information itself. = 

Mr. Fasceti. We can take judicial notice of the fact, too, that it is ey 
better to have too much than too little. *, 

Mr. Moss. I would be inclined to agree. \ 

Mr. Horrman. If you want to make a campaign issue, however, you oe 
do not want too much from the departments. thi 

Mr. Scuer. Mr. Richards, is the method of reporting used by the a. 
Minneapolis office on such matters uniform policy for all commodities, en 
or just at the Minneapolis office ? ey 

Mr. Ricwarps. Well, it is uniform as far as grain goes. In the case sp 
of cotton, the cotton trade has been willing that all information be 
released almost immediately, except prices, and in the case of cotton : 
we hold up cotton prices for the full 30 days. 

Mr. Scuer. Then there is a difference in the cotton situation because 
the trade wishes it ? 
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Mr. Ricnarps. The cotton trade, in discussing it with them and 
trying to formulate an open-door policy—that is what we have arrived 
at in the case of cotton. 

Mr. Scuer. Mr. Morse, is there an attempt at uniformity of report- 
ing and availability of information throughout the department ‘ 

Mr. Morse. Yes; I think that would be a fair statement. 

Mr. Scuer. For instance, we have a report that within the Agri- 
cultural Market Service there is a difference between the reports from 
the Fruit and Vegetable Division and the Packers and Stockyards 
Administration regarding divulging of names of those who are 
licensed. 

Mr. Morse. Did that run to the statutory provision? That is a 
regulatory act which, I am sorry, I am not filled in on the details of. 

Mr. Scner. Could you give us some letter on that at some later date? 

Mr. Morse. Yes; I would be glad to. 

Mr. Farrtneton. We have, as you know, about 10 specific statutes 
that govern the handling of particular commodities. That may be 
involved in this instance; I do not know whether it is or not. 

Mr. Scuer. Well, there is no use in our taking our time on it now. 

The information requested follows, and is included in exhibit 14, 
p. 411.) 

Section 402 of the Packers and Stockyards Act (7 U. 8S. C. 222) incorporates 
section 10 of the Federal Trade Commission Act (15 U. S. C. 50), which provides 
a criminal penalty for unauthorized release of information. This provision is 
not applicable to the Perishable Agricultural Commodities Act. Consequently, 
information in connection with operations under the Packers and Stockyards Act 
is not made avaiiable as freely as it is under the Perishable Agricultural Com- 
modities Act. 

Mr. Scurr. Mr. Morse, calling your attention to a situation that 
developed in Illinois where free food was delivered to the State, 
brought in under a contract between the department and the State 
superintendent of public instruction, I understand that after some 
investigation your department came to the conclusion that the con- 
tract between the State superintendent of public instruction and the 
independent hauler contractor was held to be against public policy and 
you were effective in terminating that contract. Do you recall that ? 

Mr. Morse. Yes; I do. 

Mr. Scurer. The newspaper reporters at that time complained that 
the department refused to give the reporters access to vital informa- 
tion concerning the audit, the text of your contract and the nature 
of your action in that case. Would you explain that, please? 

Mr. Morsg. I do not know whether I am in the best position to ex- 
plain it; but you have correctly set forth, as I understand it, that 
this was a contract between the State and the hauler involved. We 
were opposed to it to the extent that in providing this food to the 
State, which under the Governor of the State, and through the 
agencies that he designates, the State assumes responsibility for dis- 
tribution. It was in connection with that responsibility that this 
question arose. 

Mr. Scurr. Do you contend you were not privy to the contract 
between the State and the hauler? 

Mr. Farrtneron. As I recall the transaction, the information on 
which the Department of Agriculture acted was obtained in an ordi- 
hary investigation report of some of their investigators accompanied 
perhaps by an audit in accordance with our regulations and what I 
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think is a general rule is that reports of audits and procedures are 
generally kept in confidence—at least until the conclusion of the pro- 
ceeding, i -amntinies kept in confidence even after that. 

Mr. Scuer. Do you recall at what time you came to the conclusion 
that that contract was against public policy ? 

Mr. Farrtneron. I do not remember the dates; no, sir. 

Mr. Scuer. Were requests made after the conclusion of that audit 
and denied on the ground it was against public policy ? 

Mr. Farrineton. I would think there were. 

Mr. Scuer. And you still did not divulge them ? 

Mr. Farrineron. We did send a copy of the contract, or at least 
make a report, to Congressman Fountain’s subcommittee of the Com- 
mittee on Government Operations. 

Mr. Scuer. Was not that report labeled “Confidential” ? 

Mr. Farrineton. It probably was; I do not remember the facts. 
It probably was. 

Mr. Scorer. After you decided it was against public policy and it 
was sent to Congressman Fountain’s subcommittee, you still con- 
sidered that audit confidential ? 

Mr. Farrineron. I do not know that there is any particular con- 
nection there. I mean we might find lots of things that were what 
you call against public policy and still not reveal them to the public. 

Mr. Scuer. Are you withholding it now because it is mavelitiated, 
until the time you make a decision ? 

Mr. Farrineton. We might withhold it for that, or we might with- 
hold it because we had gotten some information in confidence in the 
course of the audit. 

Mr. Scuer. Has it not generally been evaluated and has it not 
been established with some degree of probity in making your decision 
it is against public policy, that the man was making an exorbitant 
amount of profit on a public contract of that kind? 

Mr. Farrtneton. We did not know what profit he was making. 
After it was audited, we did. 

Mr. Scuer. And it was excessive ? 

Mr. Farrtneron. We thought so. 

Mr. Scuer. That is why you went to work and wanted it canceled! 

Mr. Farrinetron. That is correct. 

Mr. Scuer. Then you had made a decision of that nature in your 
office ? 

Mr. Farrineron. That is correct. 

Mr. Scuer. Then does it need evaluating any more? 

Mr. Farrineron. It may or may not. At the same time we con- 
cluded it was still the best course to treat it as confidential. 

Mr. Horrman. Might it not be possible if you did publish it that 
some other fellow who wanted to make an excessive profit might 
take advantage of it in the way of squeezing the Government ? 

Mr. Scuer. Is it not true that when the second contract was let 
it was let on a competitive bid basis; whereas the contract you held 
as against public policy was one on which there was no competitive 
bidding? 

Mr. Farrineton. I do not know the answer to that. You under- 
stand the contract in this case was a contract between the State of 
Tllinois and a certain contractor. We did not make the contract. 
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Mr. Scuer. In this case the Department of Agriculture approved 
the contract between the State and the hauler-contractor, did it not? 

Mr. Farrineron. I assume it did; yes. 

Mr. Scuer. Then you were a privy to the contract, were you not, 
because it could not go into force and effect until you approved it? 

Mr. Farrrneton. We would have to be a privy to the contract 
because we canceled it. 

Mr. Scuer. Certainly. In both instances we found, the Depart- 
ment of Agriculture was a privy to the contract. 

Mr. Farrtneton. The question I think you have is why we did not 
make the contract. public. 

Mr. Scuer. I am not going into the merits of the situation; I am 
merely trying to find out why you did not make the material available 
to the reporters who asked you about it, after you had made the 
decision that this was against public policy. 

Mr. Farrineton. The administrative people apparently felt it 
would not be in the interest of the Government to make it public. 

Mr. Scuer. Do you consider that good judgment ? 

Mr. Farrtneton.' I would have to look at all of the reasons in order 
to decide. In general, I think all investigation reports, reports of 
audits, are treated in confidence—at least up to a certain point. 

Mr. Scuer. What is that point? 

Mr. Farrtneton. That point is where there is no longer any good 
sound administrative reason. 

Mr. Scuer. But you did find it against public policy and had not 
you then decided that matter was terminated and you had made an 
adjudication of the matter? 

Mr. Farrineton. I do not think that follows. 

Mr. Scuer. At what point would that decision be reached, then ? 

Mr. Farrineton. It would depend on the circumstances. 

Mr. Scuer. In this particular case, what would that point be? 

Mr. Farrtneton. I would have to look at the record; I do not 
know. It would be when the administrative people found some good 
reason to make it available. I do not know all of the facts on which 
to base my answer. 

Mr. Moss. This is one of the three instances where you denied in- 
formation. At what point could this information be made available 
by the Department ? 

Mr. Farrtneron. I do not like to answer questions of this kind 
without knowing all the facts on it, and I do not know all of the facts 
on this contract. 

It might be it would never be appropriate for the Department to 
make it available, because certain information was received in confi- 
dence or some other factors of that kind bearing on it. As I say, we 
did have a formal request to make it available to Mr. Fountain’s Sub- 
committee on Government Operations, as I recall. Whether or not we 
would ever open up the contract entirely to the public, or when, 
would, I think, depend entirely on the facts and circumstances as 
contained in the report. Frankly I do not know. 

Mr. Moss. This was a case of a press request because of a contro- 
Versial issue which had developed and they were trying to get as much 
information as possible out to the public. Now is there, at that point, 
any overriding public interest which the Department recognizes which 
would have justified the release of information? 
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Mr. Farrtneron. There is always on the part of the department 
a desire to make every record available that we can. 

Mr. Moss. Would there be any legal barrier against releasing the 
information ? 

Mr. Farrineton. Legal barrier on our releasing information ? 

Mr. Moss. Or would it be entirely discretionary ¢ 

Mr. Farrineron. I think it would depend on the administrative 
judgment of the officials who had authority to release it to decide 
whether it was to the best interest of the Government and the public 
to release information. 

Mr. Moss. It was a discretionary decision, then ? 

Mr. Farrineron. It was an administrative decision. 

Mr. Horrman. Mr. Counsel, you are referring to No. 1 on page 20! 

Mr. Scuer. Yes, sir. 

Mr. Horrman. This statement says: 

One instance involved a request relating to a survey made in connection with 
tbe department’s direct distribution program. 

Now who made that request and when was it made; what was the 
date? 

Mr. Moss. This was cited by the department in response to our 
questionnaire. 

Mr. Horrman. No. It says “One instance involved a request relat- 
ing toa survey.” Now someone made a request to the department on 
a certain date for some information with reference to this survey. 
Who made that request and what date was it ? 

Mr. Scuer. You might ask the department. 

Ir. Horrman. He doesn’t know. 

Mr. Moss. If they do not know, I am sure I do not know. 

Mr. Horrman. Counsel knows; he knows who made it. It was 
made by Mr. Fountain, and I will tell you when it was made. It was 
made just prior to the mayoralty election in Chicago and the point 
was this—I know about it: I heard the testimony; I sat over here 
from 9 o’clock in the morning of Saturday until 3 in the afternoon 
without an opportunity to go to lunch. I state that incidentally so 
that you do not think I am guessing at this. 

What happened was this: Illinois had attempted to distribute the 
school-lunch program through a certain organization and the Agri- 
cultural Department and Illinois both came out, after investigation, 
with the decision that it could not be done that way in a satisfactory 
manner. Was that right, counsel? [After a pause.] If you do not 
know about it, then do not nod your head. 

So they went in and the election came up in Chicago and the heat 
was on about gangsters and the question was what the party intended 
to do about it. ‘The heat was on over there, so this thing came up in 
Fountain’s subcommittee of this committee, of which I happen to be 
a member, the purpose of which was to take the heat off of the 
Chicago election. 

Now the superintendent of public instruction was a Republican and 
he was charged with giving an exclusive monopoly contract to Dun- 
bar & Co. out of which Dunbar & Co. made 310 percent profit and 
that contract which was referred to here was surveyed and it was 
not that survey which canceled the contract. It was canceled because 
Mr. Dunbar canceled it himself; the department did not cancel it. 
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Dunbar, under the terms of his contract canceled it. He did not want 
any more of it. 

Now my point is—that is why it is pertinent here and relevant— 
my point is the Department did not cancel that contract; it was not 
eanceled as the result of their survey; it was canceled because of 
the unfavorable publicity given Mr. ‘Dunbar. He said “If I have 
to be subjected to this”—and something was put in the Congressional 
Record; speeches were made on the floor — ‘I do not want “anything 
to do with the executive department.” That is why it was canceled, 
if you want to know. It was not canceled by the Department at all. 

Mr. Moss. As I understood the statement of the counsel for the 
Department, Mr. Farrington, you did not deny the information to 
ithe subcommittee of the House! } 

Mr. Farrtneron. That is correct. 

Mr. Moss. You cited this just in response to the questionnaire as 
an instance where you had withheld or refused to give information 
to the press. On my instructions to the stati, we were to examine 
into each listed refusal and into complaints received by the com- 
mittee of instances of withholding. This is an instance brought to 
the attention of the committee by the department itself as an illus- 
tration of the withholding from the press of information. 

Now as to the date the w rithholding was made, it would be necessary 
for the department to supply that information to us. And I would 
like again, in order that we can objectively undertake this study, 
to try “to stay away from political questions. We are interested in 
the question of why was the request not honored and I think it 
most important that we keep our eye on that objective. If not, we 
will become embroiled in some political discussion which could effec- 
tively hamper the work we are seeking to do in this committee. 

Mr. Horrman. I am not critical at all; certainly I am not critical 
of the chairman or any member of the staff. But I understand from 
what transpired here that this was an instance where a request had 
been made and the Department had not complied with it. Now do 
I understand the Department did comply with it? 

Mr. Moss. No. And we are not studying at this time refusals to 
Congress; so, if they had refused a committee of Congress that would 
not be a point under discussion. But this was cited in response to 
question No. 5: 


What specific requests for information have been denied by your agency 
between July 1, 1954 and July 1, 19557 


In response to that the department stated : 


The Department has a record of only three clear-cut instances where infor- 
imation requests from the press were denied during the 1955 fiscal year. These, 
und the reasons for the denial, are as follows: 

One instance involved a request relating to a survey made in connection with 
the Department’s direct-distribution program (donated foods). The survey 
was made relative to an agreement between the State of Illinois and Dunbar & 
Co., Springfield, Ill. * * * 


And it is on the basis of their answer to our questionnaire and 
in trying to evaluate the action of the Department in this particular 
instance of a denial of information to the press, that it is under study 
here today. 
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Mr. Horrman. Then do I understand that a specific request was 
denied in No. 1? 

Mr. Moss. It was denied by the Department to the press. 

Mr. Horrman. May the record show that the denial was to a news- 
paper or a reporter and that later the information was given to the 
congressional committee, if that is the fact. The counsel who knows 
all about it is at your left, Mr. Chairman. 

Mr. Moss. I understand that is a correct statement. 

Mr. Horrman. May the record so show ? 

Mr. Moss. The record will so show. 

Mr. Morse. I think the record should be clear that this was a con- 
tract between the State of Illinois and the trucking company which 
they had engaged and that the Department of Agriculture was a party 
to it—I do not know if it would be right to say in a secondary ca- 
pacity—because we have an interest in this food reaching the people 
whom it will benefit at a reasonable cost. Further, this was in an 
area of audit and investigation where, while that process is going for- 
ward, to facilitate audits and investigations I understand it is im- 
portant that we do exercise some discretion. 

In the information before me I notice the report was completed in 
February 1955, which is one date that I have before me, and ap- 
parently between then and March 7 it was provided to the congressional 
committeee. 

But here was a situation where it was the governor and his agency 
of one of the States dealing with a company with whom they had 
contracted, and we were in this as the Department of Agriculture with 
an audit as a matter of determining the reasonableness of the rates. 

Mr. Fascetu. Mr. Secretary, do you not think the Department has a 
direct interest in that type of contract, regardless of any laws or 
the nature of the contract, in that you are using school-lunch funds 
which are supplied in great part by the Federal Government to pur- 
chase commodities that are sold to the States ? 

— Morse. Not entirely. We furnish some free in addition to 
that. 

Mr. Fascety. So that you have a double responsibility. 

Mr. Morss. I would like to respond by saying that our direct: re- 
peneerer terminates with the delivery of the food to the agencies 
that the Governor has designated to handle the distribution. Who 
gots it and in what amounts and how it is trucked and who handles the 

istribution, and so forth, is a responsibility that is then picked up by 
the State. It was in that area that this contract existed. Whether this 
is technically correct or not, I would say we have a secondary interest 
in a transaction of this kind in seeing that the food gets to the schools 
or whoever is receiving it without excessive cost. 

Mr. Fascetu. Getting back to the refusal to give out the informa- 
tion, as I understand it you have stated this was in the nature of an 
investigation in a confidential matter and therefore you did not feel 
it should be released to the press, although you did release it to a 
subcommittee of the Congress upon request. Is that correct? 

Mr. Morse. I believe that is true. 

Mr. Fascetu. In your answer you are talking about a survey. My 
understanding is that survey was merely a determination on informa- 
tion gathered from commercial sources as to what they could charge 
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to haul the same products the same distance for the same number of 
times. Am I correct as to what is stated on page 20, instance (I) ? 

Mr. Morse. I am sorry, I cannot furnish the extent of the investi- 
gation. In April 1954, apparently this matter had come to the atten- 
tion of the General Accounting Office and. 

Mr. Fascetu. If this survey which you say you refused to give to 
the press had nothing to do with the contract in the State of Llinois 
but was a determination by the Department of Agriculture from com- 
mercial sources as to what they would charge to haul the same products 
the same distances the same number of times, do you know of any 
reason the public should not be given that information ? 

Mr. Morse. If it was information that could be released without 
running the risk of being inaccurate or misleading, I know of no 
reason why survey information should not be released. 

Mr. Moss. I understand a statement by Mr. O. V. Wells, Adminis- 
trator of the Agricultural Marketing Service, regarding this survey, 
is that the Division of Appeal and Auditing of the Agricultural 
Marketing Service suduebad the survey using available tariff infor- 
mation relating to trucking and warehousing costs in I]linois to com- 
pute and arrive at an estimated fair rate for the services being ren- 
dered by Dunbar & Co. Lacking any specific eames by Dun- 
bar or the State they considered that the results of the survey showed— 
and then they go on to their conclusions. However, the point is that 
it was a survey using available tariff information relating to truck- 
ing and warehousing costs in Illinois. I take it those were tariffs 
filed in the State of Illinois with whatever body in that State is re- 
sponsible for regulating tariffs. If it was that type of survey, as 
indicated by Mr. Wells, why would that type of information not be 
available ? 

Mr. Morse. If it was purely a survey of published information, it 
is what my answer referred to. If that was part of an investigation 
and audit, I think we would all want to look at the circumstances. 

Mr. Moss. We would look to you for clarification because in your 
response you said it was a request relating to a survey. 

Mr. Farrrneron. The information I have before me says— 


including the contents of an audit report. 


Mr. Moss. Will you give us the details on that ? 

Mr. Horrman. Mr. Chairman, I am willing to be put under oath 
in this thing because I happen to know about it. It might save time 
if state the facts. I will be very brief. 

The General Accounting Office and the auditor for Agriculture, 
comparing the cost of distributing food in Michigan and Ohio—I do 
not remember if Indiana was included or not—with Illinois came up 
with the conclusion that the Illinois distribution was excessive in cost, 
was costing the people too much. 

Then a newspaper started a story on that at the time of these elec- 
tions, as I said. The hearings disclosed that the services rendered by 
Dunbar & Co. were a different type of service than the service rendered 
in Ohio or Indiana. If I make any mistake in that the very indus- 
trious counsel at your side, who was acting at that time for the 
Fountain committee, can correct me- 

The service was wholly different because, under the other system, 
food was brought to a central place and then distributed by the State, 
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whereas Dunbar delivered it to the school, and the service was satis- 
factory. I think there was only one complaint of all the schools in 
Illinois. The committee never eame up with a report, did they ? 

Mr. Naventon. Not yet. 

Mr. Horrman. And so it amounts to nothing except that when they 
got all through, Agriculture and GAO found that the preliminary 
report made by their people was based upon an insufficient investi- 
gation; that one service was one thing and the other was something 
else. So there is not anything to it really when you get down to it. 

Mr. Moss. I think in order to have it correctly in the record we will 
ask the Department to modify their own answers so as to set it forth 
as indicated in their records. 

Mr. Horrman. Or add to it. 

Mr. Moss. I think in that instance, if there were additional requests 
from more than one newspaper, you might include that. 

Mr. Horrman. I would like included stories in the Chicago Sun 
showing there was nothing to it. 

The material furnished by the Department follows, and is included 
in exhibit 14, p. 411.) 


STATUS OF THE DUNBAR CONTRACT SURVEY 


The Department’s report to the subcommittee referred to an instance where a 
specific request for information was desired involving a survey made in connec- 
tion with an agreement between the State of Illinois and Dunbar & Co., Spring- 
field, Ill., and between the State of Illinois and the Department. The survey 
included, in addition to information obtained from sources generally available to 
the public, data obtained in confidence by our auditors from Dunbar & Co. and 
from the State of Illinois. 

The Department administrative regulations, 1 AR 535b, provide in connection 
with records of limited availability that contractual records and other agree- 
ment records, together with supporting data, shall be available to the contractor 
or person supplying the record and also under compulsory process. Under this 
provision, a good portion of the survey could not be made available in response 
to the request. 

Also it may be noted that among the criteria of 1 AR 535d is the provision with 
respect to whether the release of the record at the time is premature and will 
improperly affect a pending action. The renegotiation of the Dunbar contract, 
or in the alternate, the negotiation of another contract were actions pending at 
the time of the request for the survey, which was a further factor in withholding 
the survey. 


Mr. Moss. As I understand, that is a matter with which another 
subcommittee of the Committee on Government Operations has dealt, 
and I think they are qualified to come up with a report. 

Mr. Horrman. Where that is cited as an instance of withholding 
important information, my point is no important information was 
ever withheld. In the first place, one particular newspaper was trying 
to get this information for political use and that is all it amounted to. 
Whether the Department withheld it for that reason, I do not know: 
I do not think they did. 

Mr. Fasceiit. Mr. Chairman, at this point I am confused because 
of the statement that this whole matter has been dropped and counsel's 
statement that the contract was canceled because it was against public 
policy in that it involved 300 percent profit 

Mr. Horrman. 310 percent, let us get it right. 

Mr. Fascetn. 310 percent. I would think any contract against 
public policy 

Mr. Horrman. Who said that? 

Mr. Fascetr. Counsel. 
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Mr. Farrineton. It was the committee counsel. 

Mr. Horrman. The subcommittee counsel is sitting there and he 
knows all the facts. 

Mr. Fasceii. I want to take issue on the importance of the infor- 
mation being made public. I still think it is important, but the refusal 
is based on title 1, section 535, of the administrative regulations. 

Mr. Farrinetron. The paragraph reads like this: 

The following records are confidential and shall not be subject to examination, 


nor shall copies thereof be furnished upon any request except in proper cases 
from Federal official sources. 


Paragraph (5) reads as follows: 


tecords of audits, other than information with respect thereto authorized 
by the Secretary of Agriculture or the boards of directors or corporations to be 
made available and other than records of audits included under subparagraph 
b (2) (e) below. 


Then paragraph (9) reads: 
I 


Investigative or accounting reports (including such reports involving fiscal 
activities of employees) made to determine compliance with law or regulations, 
or report of inspection operations, 


Subparagraph b (2) (e) is another subsection which reads: 


Records and reports of audits, parts thereof, or information with respect 
thereto in connection with contractual relations under the jurisdiction of the 
Production and Marketing Administration may be made available to the con- 
tractor or person whose activities form the basis of the audit and in the case 
of audits in connection with the national school lunch program may be made 
available also to State educational agencies. 


Mr. Fascetx. It is your position that this comparative study of 


tariff rates which, as Mr. Hoffman has pointed out, was based on a 
different set of circumstances, was part of an audit and therefore 
should be made confidential ? 

Mr. Farrtneron. The administrative people found that to be true. 

Mr. Fascetxu. Outside of these administrative regulations, do you 
know any reason why it should not be made public ? 

Mr. Farrtneron. If there were some reason that it would help the 
administration of the Department of Agriculture. 

Mr. Fascetn. Suppose it would help the administration of the 
Department of Agriculture; would that be a reason why it should not 
be released ? 

Mr. Farrtneton. I think so, for several reasons. One is that you 
cannot get the cooperation of informers if you will release their 
names. 

Mr. Fascetxi. But this particular thing had nothing to do with an 
informer for a criminal prosecution. 

Mr. Farrtneton. The administrative people found it came within 
the regulations. 

Mr. F ascELL. Somebody prepared this answer and said it was a 
survey. Was it a survey or was it an audit? 

Mr. Farrreeron. My information referred to a survey, an in- 
vestigation, and an audit. 

Mr. Fasornr. And you lumped it all together as coming under 
these regulations for withholding the inform: ation ? 

Mr. Farrtneton. That is correct. 

Mr. Horrman. May I say, Mr. Chairman, that this is the last 
observation I shall make on it. This is a solemn promise. It would 
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have been better if they had given it out because Dunbar spent I do 
not know how many thousands of dollars coming here and putting 
the facts on the record. 

Mr. Moss. Would you not agree that usually it is better to give the 
facts out? 

Mr. Horrman. Sure, give them out and get your excuse ready. 

Mr. Moss. Now I would like to go to a matter of attitude that I 
think is most important. As I recall, you said unless it should be 
found that there was some advantage to the Department in making 
it available, it should be withheld. 

Mr. Farrtneron. If I said that I want to correct it. 

Mr. Moss. I should like to have that corrected in the record. 

Mr. Farrineron. I think we should release all information unless 
there is good cause for withholding it under appropriate legal au- 
thority. 

+ If it were solely a survey put together as Mr. Wells in- 
dicated, would there then be any reason for not making it available? 

Mr. Farrineron. I would doubt that there would be, but I would 
want to see the document. 

Mr. Moss. I can appreciate that. As we agreed before, you may 
give us further elaboration on this. 

Mr. Scurr. Mr. Chairman, without pursuing this much further I 
have a question. This morning we discussed the nature of public 
records. Would you consider, Mr. Farrington, that the contract be- 
tween the Department of Agriculture and the superintendent of public 
instruction was a public record, the physical contract ? 

Mr. Farrrneton. This contract was between the State of Illinois 
and Dunbar. 

Mr. Scuer. I am not talking about that contract. I am talking 
about the contract between the United States Department of Agri- 
culture and the superintendent of public instruction. 

Mr. Farrrneron. Would I consider it a public record ? 

Mr. Scuer. Yes. 

Mr. Farrineton. My reaction is it would be a public record. 

Mr. Scuer. I should like to call your attention to the fact that 
the area school supervisor of the Food Distribution Division, Mr. 
Oscar Byer, refused to show anything regarding that contract to 
reporters. Would you say he was wrong in limiting availabiilty! 

Mr. Farrrneton. There might have been good cause. 

Mr. Scuer. What about the comparative study of the cost of food 
distribution in 10 States in a region; would that be a matter of limited 
availabiilty ¢ 

Mr. Farrineton. I would not think so. 

Mr. Scuer. If Mr. Oscar Byer refused that information, would 
you consider he was violating the public information policy so well 
enunciated by your Department ? 

Mr. Farrineton. I do not like to answer these abstract ques- 
tions. 

Mr. Scuer. If a study had been made of the per capita distribu- 
tion of food cost in Illinois in 1954 in comparison with other States, 
would you consider that generally a matter of public record? 

Mr. Farrrneron. I do not know why it would not be. 
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Mr. Scuer. And if an employee of the Department refused to 
disclose it you would consider he was violating the policy of the 
Department ? 

Mr. Farrtneron. I do not know. I would have to see the docu- 
ment. 

Mr. Morse. Are you speaking of completed surveys? 

Mr. Scuer. As of a particular time, I understand. 

Mr. Morse. You have to have sufficient data to be sure of results. 
That is why scientists are so careful not to give out information un- 
til they have reached a conclusion. 

Mr. Fascety. It is one thing to say, “We are in the midst of a 
survey cannot give it to you yet,” and another to say, “You can- 
not see 1t. 

Mr. Morss. If it is a complete survey, without being tied in as 
an integral part of a whole, I would say that is one thing. If it 
isan incomplete survey, that would have some bearing. 

Mr. Scorer. Do you not have some policy as to what information 
a newspaper reporter could get, or is the answer to continue to be, 
“No, that material is restricted” ? 

Mr. Morse. I would think in all cases we would want to be of 
assistance in furnishing information. That is our general policy. 
In my opening statement I pointed out, for instance, that in ex- 
perimentation with disease, pest control, and so forth, we may have 
some very promising results at the outset. We do not let them out 
at that stage unless the scientists are satisfied it is reliable informa- 


} tion and not premature. The same thing is true of statistical studies. 


I should think we would not be discharging our public responsibility 
if we were a party to releasing information that held the possibility 
of doing damage or being misleading. 

Mr. Scuer. A comparative cost study in 10 Midwestern States is 
a factual matter; is it not? Your Department has qualified research 
men in that area and when they set up a table as of a certain date 
that table would be determinative as of that date ? 

Mr. Morse. If it was completed as of that date and finalized, that 
would be one thing. 

Mr. Horrman. Mr. Chairman. 

Mr. Moss. Mr. Hoffman. 

Mr. Horrman. You will agree with me that a public document 
clearly labeled as such, anyone hes the right to the information therein 
ifthey apply for it ? . 

Mr. Morse. If it is a public document it is available to anyone; yes. 

Mr. Horrman. And it should be available to the newspapers? 

Mr. Morse. Yes. 

Mr. Horrman. As a practical matter, where would your Depart- 
ment get if it answered all the requests, not only of reporters but of 
everyone else who is equally entitled to the information? How much 
time would your Department have left to perform the routine duties 
of the Department ? 

Mr. Morse. We undertake to answer those requests. 

Mr. Horrman. You are not alone in receiving those requests. The 
other day I had a request from a constituent to send him all Govern- 
ment publications. Congressmen are entitled to, and we get, special 
consideration from your Department. Would it not be possible for 
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me, asserting my right as a Congressman or as an individual, to tie 
you up so tightly you could not perform your routine duties by asking 
for information about this, that, and the other ? would 

Mr. Morse. It would push back a good deal of work in the process, MM keting 

Mr. Horrman. The point I make is that it is almost impossible to _ 
comply literally with the words of the law, that is all, and I think _ 
sometimes we overlook that factor, that we are asking for something I ing av 
that is not practical. ware 

I get a certain number of maps, I guess we all do. Some newspaper _ 
has published the statement that these maps are free to everybody, obo 
Well, of course, I do not have them but people come along and demand from t 
them. What are you going to do? All I can do is write them I do & public. 


not have them. I assume these departments get requests from some 7° 


— and some newspapers that would take a lot of work to comply aa 
with. Must we not take that into consideration ? the fa 


Mr. Moss. We must take everything into consideration. However, such i 
I think there is a difference between the Department saying: “You § ‘¢ 


cannot have it” flatly, and saying that it will take some time to get it. Mr 

Mr. Horrman. Or that it will cost a certain amount of money to do J regul 
it and will you pay for it. that ? 

Mr. Moss. I think the right to have the information was clearly Mr 
defined this morning. We are interested in opening up avenues of Mr 
information that seem to have become somewhat congested. ently 

Mr. Scuer. We have a rather puzzling statute we would like your Mr 
help on. As you understand, some of the problems we have involve M1 
possible revision of statutes. Title 7, section 1373, of the United States I abili 
Code, Agricultural Adjustment Act, as amended, provides that— sectic 


All data reported to or acquired by the Secretary pursuant to this section shall talk 
be kept confidential by all officers and employees of the Department and only upon 
such data as reported or acquired as the Secretary deems relevant shall be (1) 
disclosed by them and then only in a suit or administrative hearing under this sehen 
subchapter. ; (2) 


Mr. Farrrinaton. I do not have the complete text of the statute here J prope 


but I remember the statute. I think we would have to talk to ou 
administrative people to see what use it is to them. (4) 

Mr. Scuer. We would appreciate it very much if you could trans- J publi 
mit to us some of the interpretations and problems involved in that (5) 


area, because we fear it has some limited effect on the Department and ae 


that the Department may feel it is justified in withholding certain in- J patur 
formation under the statute. ¥ 
Mr. Morse. We shall be very glad to supply that. neal 
(The material referred to follows oa is included in exhibit 14, sy 


p. 411.) M 


DESIRABILITY OF RETAINING AUTHORITY CONTAINED IN 7 U. 8. C. 1373 (c) part 
Acco 

Under section 373 of the Agricultural Adjustment Act of 1938, as amended Hov 
(7 U. 8. C. 1373), the Secretary of Agriculture may require certain warehouseme!, 
processors, common carriers, ginners of eetton, persons engaged in the business 
of purchasing corn, wheat, cottoa, rice, peanuts, or tobacco from producers, cer 
tain brokers and dealers, certaip cooperative associations and certain other hat- 
dlers of these commodities to report to the Secretary such information and rec 
ords as he finds necessary to enable him to carry out the subchapter of the Agri: 
cultural Adjustment Act of 1938, as amended, pertaining to acreage allotments, 
and marketing quotas. Farmers engaged in the production of corn, wheat, cotto!, 
rice, peanuts, or tobacco for market, and who participate in the acreage allot 
ment or marketing quota programs, also make available certain information ané 
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records, as required by the Secretary, for the purpose of carrying out the pro- 


grams. 

We feel that this provision should not be altered at the present time; to do so 
would jeopardize the effective administration of the acreage allotment and mar- 
keting quota programs. 

Many of these records show the amount and value of commodities marketed 
from each farm, the amount and value of commodities sold by different handlers, 
and the amount of commodities purchased and the price paid by the buyers. Mak- 
ing available such information is mandatory if requested by the Secretary and 
warehousemen, buyers, processors, and others who furnish data relating to 
trade secrets and private operational methods would be exposed to competitors if 
it were made available to the public. In no less degree, the farmers would be 
subject to needless soliciting and pressure campaigns, if informatiton obtained 
from the producers marketing cards and other records were made available to the 
ublic. 

The information and data obtained from farmers and businessmen are a nec- 
essary part in carrying out the acreage allotment and marketing quota programs 
as prescribed by Congress, for the benefit of the American farmer, and neither 
the farmers nor the businessmen could be expected to cooperate by furnishing 
such information to the Secretary if they knew it were to be made available to 


S the public. Therefore, we feel that the information should be kept confidential. 


Mr. Scuer. Under chapter 9, section 535, title 1 of the Department’s 
regulations, you set out five characters of availability. Can you find 
that ? 

Mr. Farrtneton. I have that. 

Mr. Scuer. (a) is confidential records, of which there are appar- 
ently 12 types. 

Mr. Farrtneton. Iam sorry. I do not think I have that. 

Mr. Scuer. Does not section 535 rather drastically limit the avail- 
ability of records? That is, do not the restrictions set up under this 
section drastically restrict the right of people in the Department to 
talk about various things, and is that not rather a serious restriction 
upon availability of information? You have such considerations as: 

(1) Whether the release of the record will jeopardize future Government 
access to information. 

(2) Whether the release of the record at the time is premature and will im- 
properly affect a pending action. 

(3) Whether the disclosure of the record will have the effect of hindering 
free administrative decisions in the same or similar matters in the future. 

(4) Whether the purpose for which the record is sought is prejudicial to the 
public interest. 

(5) Whether the record is already otherwise made public, such as reports of 
public hearings and conferences, recorded maps, plats, and documents, records 
— for the information of the public, and material of a similar public 
nature. 

Are those not rather serious discretionary burdens you place on the 
employees in the Department to determine what records are and 
what records are not in the public interest ? 

Mr. Farrtneton. Those five factors are things that the head of the 
particular bureau or agency or department concerned have to take into 
account in determining whether a particular record is to be released. 
However, it is my understanding that generally under the regulations 
he may waive those and give out the material. 

Mr. Scuer. In other words, he would not be penalized if he used 
his discretion ? 

Mr. Farrineton. That is right. 

Mr. Scuer. There has been no instance in the Department to your 
knowledge where anyone has been penalized for such a discretionary 
act ¢ 
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Mr. Farrineron. No. Mr 
Mr. Scuer. So it is his own good judgment you rely upon and thes Mi trouk 
are general policy factors he should bear in mind? make 
Mr. Farrinetron. Factors to be taken into consideration, yes. erall 
Mr. Scuer. Those are all the questions I have, Mr. Chairman, Do 
Mr. Moss. Mr. Farrington, I would like to now discuss some of I tialit 
the statutes and regulations imposed upon employees by some of Mr 
the departments about holding information and see if we can, in J tion, 
discussing some of them, determine what policy is served by such Mi 
requirements, either by law or regulations. fiden 
Mr. Farrineron. That is found on page 8. M1 
Mr. Scuer. Shall I proceed ? defin 
Mr. Moss. If you will, Mr. Scher. Mi 
Mr. Scuer. Will you start, Mr. Farrington ? ticul: 
Mr. Farrineton. I wonder if I might make a brief statement first, & and 
Mr. Chairman ¢ U.S 


Mr. Moss. We will be very happy to have you do so. Mi 
Mr. Farrineton. These 8 or 10 statutes are of particular concern (T 
to special departments in the Department of Agriculture; for exam- 8, ex 
pe the Tobacco Section, the Commodities Exchange, and _ otlier Mi 
ureaus in the Department of Agriculture. I doubt whether either HM act a 
I or Mr. Morse could discuss conclusively the real needs for this i wher 
without having conferred with the heads of the various agencies, & chal! 
What we would like to do if it meets with your approval, Mr. Chair- J not « 
man, is to have a meeting with these people and give you a letter on J a qu 
this question. chal 
Mr. Scuer. Mr. Chairman, that is only one thing—there is only §& beca 
one important question which has to do with title 18, United States be ¢ 
Code, section 1905 since 
Mr. Moss. Let us first get this other matter settled. ther 
Mr. Farrineton. I think certainly that a letter would be in order & info 
and we shall be glad to have anything that pertains to that situation. J tion. 
Thank you. 
Mr. Fasceti. Right on that question, Mr. Chairman } 
Mr. Moss. Yes. dout 
Mr. Fascexy. I would be interested, not only in the opinion and J mor 
the viewpoint of the departments having charge of the particular TI 
sections, as to the operation of this thing, and perhaps the necessity § ing 
for it, but is there any way that you might suggest whereby we might # mar 
be able to do away with it, if it is possible? this 
Mr. Moss. Yes, certainly; that is the intent of the request. ploy 
Mr. Fascrti. In other words, we want this at a high enough level & a su 
in policymaking, so that this committee could proceed to consider 
whether or not, in each individual case, the statute might be amended; 
and, therefore, that we might look upon this result as the position of 
the Department, either recommending or not recommending an amen¢- 
ment. 
Mr. Farrinaton. Yes. conc 
Mr. Morse. I under stand it is directed to this point concerning the M 
availability of information, without getting into other ramifications §% ton 
Mr. Moss. That is right. clos 
Mr. Fascen. Yes. outl 
(The analysis prepared by the Department is included in item 8 of J «lw 
exhibit 14, p. 411.) 








ent first, 


concern 
or eXan- 
id othier 
er either 
for this 
AGEN Cies, 
rp. Chair- 
letter on 


» is only 
d States 


in order 
ituation. 


Lion and 
articular 
necessity 
ve might 


igh level 
consider 
mended; 
sition of 
. amend: 


ning the 
ications. 


‘em 8 of 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 299 


Mr. Scuer. There is one statute here which seems to be rather 
troublesome and that is 18 U. S. C. 1905, at the botton of page 9, which 
makes a criminal violation to disclose confidential information gen- 
erally. 

Does that statute blanket in all of these other statutes on confiden- 
tiality, in your opinion, Mr. Farrington? 

Mr. Farrtneton. Without the benefit of any research on this ques- 
tion, 1 would assume that it does. 

Mr. Scuer. Does it also include your rules and regulations on con- 
fidentiality ? 

Mr. Farrrneton. I think it might but I am unable to give you a 
definite opinion. 

Mr. Scuer. Could you furnish us with some opinion on that par- 
ticular point, how far criminal prosecution is possible on statutes 
and on departmental rules and regulations under this statute 18 
U.S. C. 1905? 

Mr. Farrtneton. Yes. 

(The Department’s analysis of 18 U. S. C. 1905 is included in item 
§, exhibit 15, p. 416.) 

Mr. Scuer. The reason for it, Mr. Farrington, is that it may well 
act as an inhibition to anyone in the Department against disclosing, 
when he is given discretion, when he fears that the disclosure may be 
challenged and he may not have been correct in assuming that it was 
not confidential. Then if you leave a loophole for confidentiality on 
a question of discretion, the wisdom or judgment of the act may be 
challenged, and therefore, the man may be guilty of a criminal act 
because he has released what the head of the Department considers to 
be confidential, but which he thought was not confidential. And 
since you have such vague rules and regulations as to his discretion, 
there may be times in which he would rather withhold, than release 
information because he is under the constant fear of criminal prosecu- 
tion. That is the reason for that question, Mr. Farrington. 

Mr. FarrIncTon. Yes. 

Mr. Morse. May I speak to that in general terms? In areas of 

doubt, we would prefer that he go up to the Department head, to a 
more responsible person. 
_ That gets back, Mr. Chairman, to some of our discussion this morn- 
ing about questions concerning people who might speculate in the 
market and things like that. So without knowing the ramifications of 
this thing, I just want to make the general comment that if an em- 
ployee had reasonable doubt we would hope that he would consult with 
a superior and get some guidance, rather than to proceed in an area 
where he is uncertain. 

Mr. Scuer. Mr. Morse, is that not really getting into an area where 
we consider the extremes of bureaucracy, where a person is reluctant 
toact until he gets clearance from the highest authority before he exer- 
cises discretion or discloses any information, and he always has doubt 
concerning releasing information and so favors withholding it? 

Mr. Morse. I am not speaking of extremes but, again, I can go back 
tomy own business experience. I always told employees that I was as 
close to them as the telephone, regardless of whether they were in an 
outlying office or not. If they were in doubt about questions, I was 
always available to be consulted. 
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I think that is just sound administration, where you have as many {mle Of | 
people as in the Department of Agriculture, because these people ar fm you th 
around the world, you understand. ’ Mr. 

Mr. Fasceti. One question there, Mr. Scher. of tha 

Mr. Scuer. Certainly. missi0 

Mr. Fascety. I want to ask a general question on your testimony Mi groun 
which occurred previously, Mr. Secretary, which interested me very MM not es 
much. That was the discussion of the industry advisory committees, Mr. 
You testified, I believe, that you felt it was important to keep con. MB Secret 
fidential their discussions and their conclusions and their recommenda. may s 
tions on matters of departmental policy until they were acted on, J direct 
This was because you had to call in men of great responsibility and act up 
you alluded to your own situation as president of a corporation and Mr. 
that you had served on different advisory committees and that you Mr. 
might say one thing in public, for example in a public meeting, on {mend 
question. But at all times, if it were a public meeting, you would serve’ 


have in back of your mind the responsibility to your corporation, and, Mr. 
therefore, you might not be as free to say what you wanted to say ina MM z'ves 
public meeting. group 

Have I restated, generally, your thinking on that subject ? in the 

Mr. Morse. Any person who is part of an organization cannot dis. Their 
associate himself from the responsibility which he carries to his or. MB sibilit 
ganization and to his fellow employees. I was an employee of 1 fg W 
corporation, as everybody else is in a corporate setup. upon 


Mr. Fascett. And your inference was, from that generalization, what 
that if you had the opportunity to speak freely and privately you bilitie 
might make a recommendation that might contribute something—that & ter} 
although adverse to the interest of your own corporation, might bef "mes 
of benefit to the overall problem. That is the inference I got at least. He ™ 

Mr. Morse. I am afraid you are interpreting more than I expressed. —& '*sP° 


Mr. Fasceti. Well, then, my intepretation is incorrect; is that Mr 
correct ? lew q 
Mr. Morse. I want to say that in trying to hammer out the princi B! as 
ou 


ples involved in a difficult problem—and these are difficult problems— 
where a man should be able to speak freely and without the interpreta J *V*!!: 
tion that somebody with less background might put on his statements. ‘°"°e 
It just follows that men will sit down together and thrash out these J! £ 
issues and find themselves at times, in the early stages, saying things Do 
that when they get through with discussion, is not their judgment J ‘ese 
at all. In other words, why would we have these conferences around J ter 
the table ? Mr 

Mr. Fascext. Mr. Secretary, the only thing I raised in this discus JB '"™ 
sion is the question in these conferences of what assurance we have, woul 
if they are so conducted, that the individual is not still tied to his able, 
primary responsibility. How do you ever find that out? ae 

Mr. Morse. I do not suppose you can. But, as I say, we get into M1 

roblems where we seek the advice, out of the background of informed Mt 
individuals, from their broad scope of experience. In running a busi: woul 
ness, a certain business, they have one problem; in advising with ws Mn 
in discharging our responsibility, our public responsibility as Cov- the a 
ernment officials and as the Department of Agriculture, then you have Mi 
an entirely different climate and approach in solving the problem. \ Mi 

Mr. Fasce.u. Yes, but do you not have to be sure at all times that Mr. | 
the recommendations and the advice acted upon was not such as would Mi 
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be of personal benefit to the individual who was called upon to give 
you that advice ? 

“ Mr. Morse. Yes, and I can assure you that we are completely aware 
of that possibility. Suppose you proceed without this Advisory Com- 
mission or committee as such, of different people with different back- 
grounds, suppose you try to get this advice individually, you would 
not escape that possibility ; would you ? 

Mr. Fascett. No, sir, of course not; but it is one thing for the 
Secretary of Agriculture to take the advice of an individual as he 
may see fit, and it is another thing to take the information of either 
direct governmental authority or quasi-governmental authority and 
act upon that. 

Mr. Morse. Yes. 

Mr. Fascetit. When the individuals who are making the recom- 
mendation are in a very, very, very sensitive position of trying to 
serve two masters. 

Mr. Morse. I am glad that you have come to that point, because it 
gives me the opportunity to reemphasize that we say to these advisory 
groups that the final action is our responsibility. How we proceed 
in the light of whatever advice you give us, is still our responsibility. 
Their advice is not binding upon us, and does not relieve us of respon- 
sibility. We work with these problems day after day; we are work- 
ing with the Congress; we are working with the responsibility placed 
upon us as Officials and after these advisory groups get through with 
whatever advice they may give us, then we have to face our responsi- 
bilities. 'We have to go to our counsel here and our attorneys for an 
interpretation of the law under which we operate, so there are many 
times, other things which we have to take into consideration before 
we make a decision and proceed. Obviously we cannot convey our 
responsibility over to those from whom we seek advice. 

Mr. Parks. Before we leave the statutes, Mr. Chairman, I have a 
iew questions of Mr. Farrington, the answers to which he submitted, 
| believe, in writing. I would like to read them into the record. 

Subdivision (c) of title 5, United States Code, section 1002, limits 
wvailability of “the official record” to “persons properly and directly 
concerned.” It makes an exception to “information held confidential 
for good cause found.” 

Does the Department of Agriculture claim that the application for 
these positions is a matter of administrative discretion or judicial 
letermination ¢ 
Mr. Fascetn. I think Mr. Farrington, in his answer to a question 
from me this morning, said that the reasonableness of the matter 
would have to have a judicial determination, and if it were unreason- 
able, it would fall, and if it were reasonable, it would stand. Am I 


correct, Mr. Farrington ¢ 


Mr. Farrtneron. That is correct. 

Mr. Parks. Well, if there is anything further the Department 
would like to say on that, Mr. Chairman—— 

Mr. Moss. If the Department wishes to add anything further to 
the answer, certainly I think it would be very well to have it now. 

Mr. Parks. We would appreciate a little fuller answer in the record. 

Mr. Farrmeron. Will we have an opportunity to see the transcript, 
Mr. Chairman ? : 

Mr. Moss. Yes. 
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Mr. Parks. What is the meaning of “persons properly and directly 
concerned”; does it mean a citizen as such, a reporter for a newspaper, 
or only a party to the proceeding t 

Then this question, title 5, United States Code, section 22, which 
was also discussed—but up to this point I do not believe was fully 
covered—what is the extent of the authority in title 5, United States ; 
Code, section 22, that throws upon the Department the authority to — °° 
withhold information as opposed to establishing a procedure which back 
exercises authority to withhold, which was conveyed by another Mm /!° 
authority ? be re 

That is all, Mr. Chairman. — 

(The Department’s analysis of 5 U. S. C. 22 and 5 U.S. C. 1002 is right 
included in item 9, exhibit 15, p. 416.) utes 

Mr. Moss. Mr. Scher, do you have any further questions? ident 

Mr. Scuer. I just want to say, Mr. Chairman, that my sharp ques. § PO" 
tioning was only intended to bring the facts out, I respect very much i 
the reply to the questionnaire of the committee which, to me, was the fm " 
fullest and most informative that we received, so far as I was con- jm “™° 
cerned. 2 

Mr. Morse. Thank you very much. the F 

Mr. Moss. Mr. Secretary, Mr. Farrington, and Mr. Lewis, the com- 
mittee appreciates your cooperation and your attendance here this 7 
afternoon. es. 

Mr. Morse. Thank you, Mr. Chairman. I want to tell you that a 
we appreciate the way in which you have proceeded and as you go ne | 
forward with the work of your committee, if we can be of help at any Oh 
point, we hope you will call on us. We are very much interested in this Mu, 
subject. In fact, the Department of Agriculture cannot fulfill its — 
functions unless we are effective in this area of information. 7 

Mr. Moss. Thank you very much and we most certainly will be ask- ae ) 
ing for some further assistance as our study progresses. aoe 

Mr. Morse. Thank you. eral 

Mr. Moss. If there is no objection, I want to authorize the staff to . 
insert in the record necessary documents at whatever point appropriate. J ‘°" 

At this time I would like to read a statement covering the hearings 
held the past 4 days: 

On the basis of the record that has been made during this first set 
of hearings of the Government Information Subcommittee, it appears 
evident that nonsecurity information has been withheld from the pub- 
lic and the press which should not have been withheld. The subcom- 
mittee will continue its study of the extent of news suppression and 
the reasons for it. ; 

Some of the regulations which the subcommittee has reviewed indi- 
cate that virtually unlimited discretion, of questionable legal status, 
is sometimes passed down departmental hierarchies to subordinates. 
A\so there have been exaggerated claims of authority to withhold ir- 
formation based on a theory of inherent powers stemming from the 
President and the executive branch. There are indications that some 
officials in Washington today believe they have authority to exercise 
presenta} powers without the President’s authorization or his prior 

nowledge or even subsequent review of their acts. 

Some agency regulations governing information are overrestrictive 

hey often reflect an attitude contrary to the policy statements con- 
tained in the agency replies to the subcommittee’s questionnaire. 
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Some outstanding inconsistencies in approach and asserted author- 
ity between the Federal agencies have been revealed. 

‘In some agencies discretionary authority is concentrated too heavily 
at the top for the free flow of news. 

I believe that a clear need for correct legislation has been established. 
Some of the restrictions revealed by the subcommittee’s inquiry lead 
buck to statutes. Some statutes appear to have been misapplied. 
There was testimony that in the tax field some information will not 
be released without specific statutory authority. This is a curious 
reversal of the sound principle that the people have a constitutional 
right to Government information, unless provided otherwise by stat- 
utes which are within the legislative powers of the Congress or Pres- 
idential orders issued pursuant to the President’s constitutional 
powers. 

We can all agree on one point, I feel certain. The flow of informa- 
tion to the American public and to the Congress is a matter of the 
utmost significance under our form of government. I think all will 
agree also that the Federal Government should be brought closer to 
the people. This will require a breaking down of many existing bar- 
riers to the free circulation of facts, opinions, and ideas. 

This subcommittee will go about its task of studying the many 
complex problems in a thorough and nonpartisan manner. In the 
course of its inquiry, the subcommittee will seek the advice of citizens 
and organizations in the fields of public affairs, business, labor, agri- 
culture, science, and research. 

Mr. Fascell, is there any statement you would like to make? 

Mr. Fascetx. No, Mr. Chairman; I think that is a fine statement, 
with which I concur. 

Mr. Moss. The subcommittee hearings will now be adjourned until 
January when the information policies and practices of other Fed- 
eral agencies and departments will be reviewed. 

(Whereupon, at 4:25 p. m., the hearing was adjourned, subject 
to the call of the Chair.) 
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APPENDIX 


Exurisir 1 


[H. J. Res. 342, 80th Cong., 2d sess. ] 


OINT RESOLUTION Directing all executive departments and agencies of the Federal 
Government to make available to any and all standing, special, or select committees of 
the House of Representatives and the Senate, information which mer be deemed necessary 
to enable them to properly perform the duties delegated to them by the Congress 


Resolved by the Senate and House of Representatives of the United States of 
4merica in Congress assembled, That all executive departments and agencies of 
he Federal Government created by the Congress, and the Secretaries thereof, 

Band all individuals acting under or by virtue of authority granted said depart- 
ments and agencies, are, and each of them hereby is, authorized and directed to 
make available and to furnish to any and all of the standing, special, or select 
committees of the House of Representatives and the Senate, acting under the 
authority of any Federal statute, Senate or House resolution, joint or concur- 
rent resolution, such information, books, records, and memoranda in the posses- 
ion of or under the control of any of said departments, agencies, Secretaries, or 
individuals as may, by any of said committees, be deemed to be necessary to 
enable it to carry on the investigations, perform the duties, falling within its 
urisdiction, when requested so to do: Provided, That said request shall be made 
only by a majority vote of all the members of the committee voting therefor at 
a formal meeting of the committee: And provided further, That if the committee 
ea committee created by the Senate, upon approval of the President or President 
ro tempore of the Senate: And provided further, That if the committee making 
such request be a committee created by or acting under the authority of the 
House of Representatives, upon approval of the Speaker or Acting Speaker of the 
House of Representatives, such majority vote of the committee to be shown by 
a certificate of the chairman of the committee, countersigned by the clerk; the 
approval of the President or President pro tempore of the Senate or the Speaker 
or Acting Speaker of the House of Representatives to be shown by letter over 
his signature. Any officer or employee in any such executive department or 
agency who fails or refuses to comply with a request of any committee of the 
Congress made in accordance with the foregoing provisions of this section shall, 
upon conviction thereof, be punished by a fine not exceeding $1,000 or by im- 
prisonment for not exceeding 1 year, or both, at the discretion of the court. 

Sec. 2. When, by virtue of section 1, any committee of the Congress shall have 
received information, books, records, or memoranda from any of the depart- 
ments, agencies, Secretaries, or individuals in pursuance of a request made 
under the authority of said section, it shall forthwith, by majority vote of the 
membership of said committee, determine what, if any, part of such information 
shall be made public and what part shall be deemed to be confidential, and it 
shall thereafter be unlawful for any member of said committee or any employee 
thereof to divulge or to make known in any manner whatever not provided by 
law to any person any part of the information so disclosed to said committee and 
Which has by said committee been declared to be confidential; and any offense 
against the foregoing provision shall be a misdemeanor and shall be punished 
by a fine not exceeding $1,000 or by imprisonment not exceeding one year, or 
both, at the discretion of the court; and, if the offender be an employee of the 
United States, he shall be dismissed from office or discharged from employment. 

Sec. 3. It shall be unlawful for any individual, while or after holding any 
ofice or employment under the United States Government, to appropriate or 
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take custody of, for his own unofficial use or the unofficial use of any other 
person, any papers, documents, or records (other than those which are of , 
character strictly personal to him) to which he has or had access solely by rea. 
son of holding or having held such office or employment. Any individual who 
willfully violates this section shall, upon conviction thereof, be punished by 
fine not exceeding $1,000, or by imprisonment for not exceeding one year, or both. 
at the discretion of the eourt. 

Sec. 4. If any provision of this joint resolution, or the application of such pro- 
vision to any person or circumstance, is held invalid, the remainder of the joint 
resolution, or the application of such provision to persons or circumstances other 
than those as to which it is held invalid, shall not be affected thereby. 

Sec. 5. Nothing contained herein shall alter the procedure for inspection of tax 
returns by committees of Congress prescribed by section 55d of the Internal 
Revenue Code: Provided, That nothing herein contained shall alter any provi- 
sion of law which expressly protects from disclosure specified categories of 
information obtained by executive departments and agencies. 

Sec. 6. This joint resolution shall become effective on the tenth day after the 
date of its enactment. 

Passed the House of Representatives May 13, 1948. 

Attest: 

JOHN ANDREWS, Clerk. 
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80TH ae HOUSE OF REPRESENTATIVES | Report 
2d Session No. 1595 


eens 


DIRECTING ALL EXECUTIVE DEPARTMENTS AND AGENCIES OF 
THE FEDERAL GOVERNMENT TO MAKE AVAILABLE TO ANY AND 
ALL STANDING, SPECIAL, OR SELECT COMMITTEES OF THE 
HOUSE OF REPRESENTATIVES AND THE SENATE, INFORMATION 
WHICH MAY BE DEEMED NECESSARY TO ENABLE THEM TO 
PROPERLY PERFORM THE DUTIES DELEGATED TO THEM BY 
THE CONGRESS 


Marcu 22, 1948.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. HorrMan, from the Committee on Expenditures in the Executive 
Departments, submitted the following 


REPORT 


[To accompany H. J. Res. 342] 


The Committee on Expenditures in the Executive Departments, 
to whom was referred the joint resolution (H. J. Res. 342) directing 
all executive departments and agencies of the Federal Government 


to make available to any and all apecoryy special, or select committees 


of the House of Representatives and the Senate, information which 
may be deemed necessary to enable them to properly perform the 
duties delegated to them by the Congress, having considered the 
same, report favorably thereon with amendments and recommend 
that the joint resolution, as amended, do pass. 

The amendments are as follows: 

Page 1, line 4, after the word “Government”’, strike out the comma 
and add the words “created by the Congress,’’. 

Page 3, line 1, strike out figure “2’’ and insert figure “3”; line 3, 
strike out figure “3’’ and insert figure ‘‘4’’. 

Insert new section 2, as follows: 

Sec. 2, When, by virtue of section 1, any committee of the Con shall 
have received information, books, records, or memoranda from any of the depart- 
ments, agencies, Secretaries, or individuals in pursuance of a request made under 
the authority of said section, it shall forthwith, by majority vote of the member- 
ship of said committee, determine what, if any, part of such information shall be 
made public and what part shall be deemed to be confidential, and it shall there- 
after be unlawful for any member of said committee or any employee thereof or 
any other individual obtaining knowledge of such information because of the dis- 
closure of such information to said committee, to divulge or to make known in 
any manner whatever not provided by law to any person any part of the informa- 
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tion so disclosed to said committee and which has by said committee been-declarej 
to be confidential; and any offense against the foregoing provision shall be a mis. 
demeanor and shall be punished by a fine not exceeding $1,000 or by imprisop. 
ment not exceeding one year, or both, at the discretion of the court; and, if the 
offender be an employee of the United States, he shall be dismissed from office or 
discharged from employment. 

March 17, 1948, the Committee on Expenditures in the Executive 
Departments had before it for consideration House Joint Resolution 
342, directing all executive departments and agencies of the Feder] 
Government to make available to any and all standing, special, or 
select committees of the House of Representatives and the Senate 
information which may be deemed necess to enable them t 
properly perform the duties delegated to them by the Congress. 

After full consideration of the joint resolution and of the amend- 
ments cere thereto, the committee approved and ordered reported 
to the House of Representatives the culation. as amended, and the 
chairman of said committee was directed to transmit a copy of the 
report to the Speaker of the House of Representatives. 


PURPOSE OF THE RESOLUTION 


Partial background 

To enable it to legislate effectively and in the interests of the public 
welfare, the Congress, through its committees, has sought informa. 
tion from the executive branch of the Government, its departments, 
officers, and employees. 

Speaking generally, the right to such information has not been 
challenged either by the executive branch of the Government or by the 
courts. In fact, the various departments of the Government, when 
favoring legislation proposed by the administration in power, have 
been quick to assert the right to have their representatives appear 
and testify before congressional committees, 

Occasionally, opposing some action thought to be contemplated 
by the Congress, the President or his subordinates have challenged 
the right of Congress to certain specific information either on the 
ground that the activity challenged was one exclusively within the 
authority of the Executive or that the information sought was con- 
fidential, and that to reveal it might result in giving it publicity 
which would injuriously affect the public welfare. 

Action on the part of the Executive or the head of some Depart 
ment, challenging the right of the Congress to specified information 
has never been confined to the representative or representatives of 
either political party. It has been a policy followed by the Execu- 
tive who at the moment was in power. 

Nor is the proposed legislation aimed at the acts of the present 
Executive and his subordinates, for he and they are but following in 
a greater or a lesser degree a position taken by the Executive of all 
parties. It is aimed at a practice or policy. 

The issue is one between the executive and the legislative branches 
of the Government, regardless of political affiliations. 

The practice of the Executive in denying to congressional com- 
mittees information sought by those committees has gradually widen 
in scope. Today, committees of both the Senate and the House of 
Representatives find their efforts to ascertain how money appropriate 
by Congress is being spent, how the laws are being interpreted and 
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administered, whether certain legislation is effective or ineffective, are 
being hindered or delayed by the refusal of various officials and depart- 
ments of the executive branch to make available information sought 
by congressional committees. 

Recently a subcommittee of the Committee on Expenditures in 
the Executive Departments, charged with ascertaining the propriety 
of paroles granted to four members of the underworld, convicted of a 
conspiracy to extort a million dollars from the motion-picture industry, 
was by the Department of Justice denied information deemed relevant 
and material to its ats and collected by the Federal Bureau of 
Investigation, even though the subcommittee expressly stated that 
the source of the information was not requested. 

To another subcommittee of the same committee, the Civil Service 
Commission admitted that certain derogatory information reflecti 
upon Senators and Congressmen had been collected and was retain 
without authority and without the knowledge of the members of the 
Commission. The CSC promised to destroy the cards carrying such 
information but refused to permit an agent of the Congress to ascertain 
whether such cards had actually been destroyed. Later and after 
further consideration the Commission changed its position and wrote 
_ — it would permit members of the committee to inspect 

e files. 

It should he noted that in this case the members of the CSC each 
testified that such information had been collected or was being pre- 
served in the CSC files. The subcommittee in this instance thought 
that, inasmuch as the CSC did not know the information had been 
collected, it might not know whether it had been destroyed. 

A subcommittee of the Committee on Education and Labor of the 
House of Representatives, charged with making an inquiry into the 
manner in which the Taft-Hartley law was being administered, 
whether the Taft-Hartley Act was aiding and correcting the condi- 
tions which it was enacted to improve, caused subpenas to be served 
upon John R. Steelman, directing him to appear before the sub- 
committee on two separate occasions. 

Mr. Steelman failed to appear on either occasion, though personally 
served; returned the subpenas to the chairman of the subcommittee 
with a letter stating, among other things, that “‘in each instance the 
President directed me, in view of my duties as his assistant, not to 
appear before your subcommittee.”’ 

ast October, the Civil Service Commission advised a subcommittee 
of this committee that it had been directed by the President not to 
submit a so-called “key loyalty list’’ which had been requested by the 
subcommittee. 

March 13, last, the President issued a directive to all officers and 
rn in the executive branch of the Government, which is as 
ollows: 

The efficient and just administration of the employee loyalty program, under 
Executive Order No. 9835 of March 21, 1947, requires that reports, records, and 
files relative to the program be preserved in strict confidence. This is necessary 
in the interest of our national security and welfare, to preserve the confidential 
character and sources of information furnished, and to protect Government a 
sonnel against the dissemination of unfounded or disproved allegations. It is 
necessary also in order to insure the fair and just disposition of loyalty cases. 


For these reasons, and in accordance with the long-established policy that 
reports rendered by the Federal Bureau of Investigation and other investigative 
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agencies of the executive branch are to be regarded as confidential, all report, 
records, and files relative to the loyalty of employees or prospective employees 
(including reports of such investigative agencies) shall be maintained in ¢op. 
fidence and shall not be transmitted or disclosed except as required in the efficient 
conduct of business. 

Any subpena or demand or request for information, reports, or files of the 
nature described, received from sources other than those persons in the executive 
branch of the Government who are entitled thereto by reason of their official 
duties, shall be respectfully declined, on the basis of this directive, and the subpena 
or demand or other request shall be referred to the Office of the President for such 
response as the President may determine to be in the public interest in the par. 
ticular case. There shall be no relaxation of the provisions of this directive except 
with my express authority. 

This directive shall be published in the Federal Register. 


Harry 8. Truman, 
Tue Wuite House, March 138, 1948. 
To a congressional committee, the Committee on Un-American 

Activities, the Secretary of Commerce has recently refused to give 

certain information requested by that committee. 


The issue 


The issue raised by this resolution is clear and basic. No claim is 
made that the Congress has the right to challenge the actions of the 
executive or of the judiciary while acting within the scope of the 
authority given by the Constitution. en departments of the 
Government are created by the Constitution, and congressional power 
over them is limited to removal from office through constitutional 
procedure. 

It is the claim of the proponents of this resolution that, inasmuch as 
the Congress is charged with the authority to create—and it has 
created—various executive departments and agencies, and as it is 
charged with the duty of appropriating funds and enacting legislation 
for the proper and effective activities of those agencies, it not only has 
the right but the duty to seek and obtain from every agency created 
by it and which, for its existence, depends upon appropriations by 
Congress, all relevant, needed information necessary to the enactment 
of proper legislation. 

The issue then is: Shall the Congress insist that departments 
created bY it, dependent upon its will for existence, give to its com- 
mittees the information necessary to enable it to act intelligently 
and wisely, or shall it permit its creatures to arbitrarily determine 
what information the Congress shall or shall not have? 


The remedy 


Inasmuch as both Senate and House committees find their legitimate 
activities sometimes impeded and occasionally thwarted by the 
action of the executive departments, the proper remedy would seem 
to be not special legislation enacted to meet a particular situation but 
over-all legislation by the Congress which, vibes to court decision, 
will settle the question as to the authority of the Congress to demand 
information from the executive departments. 

It is recognized that there may, on occasion, be information in the 
possession of the executive departments, publicity of which would 
injuriously affect the national welfare. This so-called confidential 
information is, in the first instance, in the hands of an executive 
branch of the Government. There have in the past been, not one but 
several, occasions when, for example, the State Department o 
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some of the Departments’ employees have given publicity to informa- 
tion which should have remained confidential. 

There is, moreover, no foundation for the premise upon which the 
denial of information has been based, i. e., that the Members of 
Congress are any less discreet or loyal than either the heads of, or the 
subordinates in, the executive departments. 


Information which should remain confidential will so remain 

Nevertheless, to throw the greatest possible safeguards around the 
information which may by the executive branch of the Government be 
deemed to be confidential—information which should be kept secret— 
the proposed resolution expressly states that, before a congressional 
committee may successfully demand information from an executive 
department, a majority of the committee requesting such information 
must find and declare that the information sought is ‘‘necessary to 
enable it to carry on the investigations, perform the duties, falling 
within its jurisdiction.’” 

The resolution goes further and provides another safeguard, which 
is that, after such finding and declaration, before it becomes effective, 
the request of the committee must be approved by the President of 
the Senate or the Speaker of the House of Representatives. 

Nor is that all. The resolution contains a section which makes 
it the duty of the committee by majority vote, forthwith upon receiv- 
ing the information, to declare how much of it shall be deemed to be 
confidential, how much shall be made available to the public. 

Nor is that all. The resolution also provides that if any member of 
the committee, or any individual who derives his information through 
that given to the committee, makes that information public, he shall, 
upon conviction, incur a penalty of a fine not exceeding $1,000 or im- 
prisonment not exceeding 1 year, or both, at the discretion of the court. 

The precedent for this section will be found in subdivision (f) of 
section 55 of title 26 of the United States Code, Annotated, which has 
to do with information furnished by the Bureau of Internal Revenue 
to certain Senate and House committees. 

The committee was unanimously of the opinion that, if legislation 
of this type was to be enacted, the proposed resolution, as amended, 
was the fairest type of a bill that could be enacted into law. Upon 
roll call, 17 Members voted to report out the resolution as amended. 
Four, Mr. Boggs, Mr. Lanham, Mr. Hardy, and Mr. Wilson, who 
voted in the a ative, reserved the right to offer amendments or to 
oppose the legislation upon the floor if, upon further consideration, 
they deemed that course advisable. Six voted against reporting the 
legislation. ‘Two members were not recorded. 

If the Members of Congress desire to go further into the previous 
history of the conflict between the legislative and the executive 
beanehie of the Government on this issue, valuable information will 
be found in the Senate committee print, Eightieth Congress, second 
session, January 6, 1947, Memorandum on Proceedings Involving 
Contempt of Congress and Its Committees, printed for the use of the 
ene on the Judiciary of the Senate and available to Members 
of Congress. 

There is also a subsequent memorandum compiled for the House 
Committee on Expenditures in the Executive Departments on Decem- 
ber 30, 1947, by the Federal Law Section of the Library of Congress— 
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Frank B. Horne and Robert S. Oglebay. A still later compilation 
from the same source is dated March 10, 1948. Both are printa 
herewith as an appendix to this report. 

No hearings were held, for the reason that all Members of Congreg 
are familiar with the history of the policy challenged and with current 
events which have made a final, clear-cut determination of policy 
necessary to the efficient and expeditious transaction of congressional 
business. 

Cuare E. Horrman, Chairman. 
Grorce H. BEenpeEr. 
Water H. Jupp. 
Rosert F. Rica. 
Henry J. LatruHam. 
James W. WApsworTa. 
Forest A. Harness. 
CLARENCE J. BRowN. 
Ross Rizuey. 

J. EpGar CHENOWETH. 
Frep E. Bussey. 
MELVIN C., SNYDER. 
J. Cates Bocas. 
R. WALTER RIEHLMAN, 
Ratepn Harvey. 
HENDERSON LANHAM. 
Porter Harpy, Jr. 
J. FRANK WILSON. 
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MINORITY REPORT 


The resolutien and the majority report squarely raise, as the major- 
ity report recognizes, an issue as to whether one branch of our tripartite 
Government, the legislative, may obtain confidential papers from 
another branch, the executive, in fields in which that other branch has 
exclusive jurisdiction. The purport of the resolution is to require the 
executive branch of the Government to make available to congressional 
committees information the disclosure of which the President has 
expressly determined would be contrary to the public interest. The 
majority of the committee is dissatisfied with this determination and 
urges passage of the resolution, so that congressional committees may 
make such determinations for themselves. 

Aside from the serious constitutional objections to the resolution, it 
proceeds on a highly questionable assumption that the majority of any 
congressional committee plus either the President of the Senate or the 
Speaker of the House is in a better position than the President of the 
United States to know and determine what information, available to 
him in and for the carrying out of his duties, the public interest requires 
shall be maintained on a confidential basis. 

The majority report recognizes that this issue between the executive 
and the legislative branch is not a new one, but has been raised peri- 
odically over the entire history of our Government and without regard 
to the political affiliations of the respective Presidents or the political 
complexions of the Congresses whose authority in this regard the 
Presidents challenged. ‘There can be no disputing this fact. There 
have been made from time to time over the period of our country’s 
history requests and demands upon the executive branch of our 
Government by the Congress or its committees seeking information, 
to reveal which, in the opinion of the executive branch, would have 
been inconsistent with its duties in this regard. On such occasions 
the executive branch, as a matter of history, as a matter of tradition, 
and as a matter of constitutional prerogative, has declined to comply 
with such requests or demands. Over the years, President after 
President has asserted his prerogative in this respect. By now it is 
well established that under our tripartite form of government neither 
the legislative nor the judicial branches may question the Executive 
with respect to matters within his province and as to which he, the 
Executive, determines that response to the questions would be 
contrary to the public interest. The latest Executive expression on 
this subject, which rehearses a good deal of well-known history, is 
contained in the memorandum which was released by the Office of 
the President on March 15, 1948, at the time of the release by the 
President of his directive relating to the confidential nature of the 
records and files of the executive branch used in the employee loyalty 
pera The directive itself is contained in the majority report. 

he memorandum indicates not only some of the major precedents 


















































314 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


for refusals by the Executive to comply with congressional as well as 
judicial demands for information, but indicates also the sound con. 
siderations of policy which support the Executive in asserting its 
constitutional prerogative in this regard. Because of its pertinency, 
the explanatory memorandum is set forth at this point. 


The President’s directive brings to the attention of all officers and employees 
in the executive branch the administration’s policy of carrying out the Federa| 
employee loyalty program on a confidential basis. The lofalty order itself 
(Executive Order No. 9835 of March 21, 1947) indicates in part IV the necessity 
of preserving reports and other information in strict confidence. The new direc. 
tive indicates that this policy is to be applied even where a “subpena or demand” 
has been received. Subpenas issued by courts and congressional committees are 
to be “respectfully declined,” but are at the same time to be referred to the 
President, who will determine in the public interest the nature of the response 
to be made in the particular case. The President thus takes responsibility for 
informing the court or congressional! committee concerning the extent of the 
confidential information, if any, which can properly be furnished. 

The directive and the policy therein expressed have ample precedent. Since 
the founding of the Government the Presidents of the United States have, from 
time to time, held information of various types to be confidential, and have 
refused to divulge or to permit the divulgence of such information outside of the 
executive branch of the Government. In 1796, for example, President Washing. 
ton declined to comply with a request of the House of Representatives to furnish 
it with a copy of the instructions to ministers of the United States who had 
negotiated a treaty with Great Britain. Later, President Jefferson refused to 
allow two members of his Cabinet to supply documents at the trial of Aaron 
Burr. In 1825 President Monroe declined to comply with a request of the House 
of Representatives to transmit to the House certain documents relating to the 
conduct of naval officers. In 1833 President Jackson refused to comply with a 
Senate request that he communicate to it a copy of a paper purporting to have 
been read by him to the heads of the executive departments relating to the r- 
moval of the deposits of public money from the Bank of the United States. In 
1886 President Cleveland supported his Attorney General’s refusal to comply 
with a Senate resolution calling for documents and papers relating to the removal 
of a district attorney. These are only a few of the precedents to be found in the 
history of our Government. 

The policy expressed in these precedents has perhaps its most pertinent appli- 
cation to information contained in the confidential reports of investigative agencies 
of the Government and in the files and records relating to the loyalty of Govern- 
ment personnel. With respect to the former, Attorney General Jackson on April 
30, 1941, wrote to the chairman of the House Committee on Naval Affair 
declining to furnish that committee with certain reports of the Federal Bureau of 
Investigation. In his letter, which -Attorney General Jackson indicated was 
written ‘with the approval of and at the direction of the President,’’ he reviewed 
the practice of a number of his predecessors as Attorney General and of a number 
of Presidents, which practice was in accord with the position taken. The prac- 
tical reasons which demand in the interest of sound Government administration 
bey reports be held confidential were stated by Attorney General Jackson 
as follows: 

“Disclosure of the reports could not do otherwise than seriously prejudice 
law enforcement. Counsel for a defendant or prospective defendant could have 
no greater help than to know how much or how little information the Govern- 
ment has, and what witnesses or sources of information it can rely upon. This 
is exactly what these reports are intended to contain. 

“Disclosure of the reports at this particular time would also prejudice the 
national defense and be of aid and comfort to the very subversive elements against 
which you wish to protect the country. For this reason we have made extrac 
dinary efforts to see that the results of counterespionage activities and intelli- 

ence activities of this Department involving those elements are kept within the 
Seteat possible hands. A catalog of persons under investigation or suspiciol, 
and what we know about them, would be of inestimable service to foreign agencies; 
and information which could be so used cannot be too closely guarded. 

“Moreover, disclosure of the reports would be of serious prejudice to the future 
usefulness of the Federal Bureau of Investigation. As you probably know, much 
of this information is given in confidence and can only be obtained upon pledgt 
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not to disclose its sources. A disclosure of the sources would embarrass inform- 
ants—sometimes in their employment, sometimes in their social relations, and in 
extreme cases might even endanger their lives. We regard the keeping of faith 
with confidential informants as an indispensable condition of future efficiency. 

“Disclosure of information contained in the reports might also be the grossest 
kind of injustice to innocent individuals. Investigative reports include leads and 
suspicions, and sometimes even the statements of malicious or misinformed people. 
Even though later and more complete reports exonerate the individuals, the use 
of particular or selected reports might constitute the grossest injustice, and we 
all know that a correction never catches up with an accusation.” 

The same considerations are applicable to the reports, files, and information 
relating to the loyalty of Government personnel and prospective personnel. It 
has long been recognized that the personnel records of the Government contain 
information of a highly confidential nature, which is not to be disclosed except 
where the public interest might require such disclosure. President Tyler declined 
to comply with a resolution of the House of Representatives which called upon 
him and the heads of departments to furnish information regarding such Members 
of the Twenty-sixth and Twenty-seventh Congresses as had applied for office. 
In so doing, President Tyler stated: 

“ Applications for office are in their very nature confidential, and if the reasons 
assigned for such applications or the names of the applicants were communicated, 
not only would such implied confidence be wantonly violated, but, in addition, 
it is quite obvious that a mass of vague, incoherent, and personal matter would be 
made public at a vast consumption of time, money, and trouble without accom- 
plishing or tending in any manner to accomplish, as it appears to me, any useful 
object connected with a sound and constitutional administration of the Govern- 
ment in any of its branches. 

“In my ee pea a compliance with the resolution which has been transmitted 
to me would be a surrender of duties and powers which the Constitution has con- 
ferred exclusively on the Executive, and therefore such compliance cannot be 
made by me nor by the heads of departments by my direction.” (Vol. IV, 
Richardson, Messages and Papers of the Presidents, pp. 105-106.) 

The Constitution lodges the executive power in the President. Among his 
duties conferred upon him by the Constitution and statutes is that of appointing 
those persons who are to aid him in executing the laws. It is within the President’s 
discretion whether information which has been elicited for the purpose of enabling 
him to discharge this duty may be divulged by the executive branch. William 
Howard Taft, following his term as President and prior to his appointment as 
Chief Justice, wrote with respect to this subject in his book, Our Chief Magistrate 
and His Powers, at page 129: 

“The President is required by the Constitution from time to time to give to 


s Congress information on the state of the Union, and to recommend for its con- 


sideration such measures as he shall judge necessary and expedient, but this does 
not enable Congress or either House of Congress to elicit from him confidential 
information which he has acquired for the purpose of enabling him to discharge 
his constitutional duties, if he does not deem the disclosure of such information 
prudent or in the public interest.” 

Judicial recognition and respect have also long been accorded the principles 
upon: which the President’s directive is based. The opinion of Attorney General 
Jackson referred to above contains ample citation of judicial authority for the 
following propositions stated by the Attorney General: 

“The courts have repeatedly held that they will not and cannot require the 
Executive to produce such papers when in the opinion of the Executive their 
production is contrary to the public interests. The courts have also held that 
the question whether the production of the papers would be against the public 
interest is one for the Executive and not for the courts to determine.”’ 

In Boske v. Comingore (177 U. 8. 459) the Supreme Court upheld regulations 
of the Secretary of the Treasury limiting the use to which certain internal-revenue 
records could be put, saying (at pp. 469-470): 

* * * we do not perceive upon what ground the regulation in question can 
be regarded as inconsistent with law, unless it be that the records and papers in 
the office of a collector of internal revenue are at all times open of right to inspec- 
tion and examination by the public, despite the wishes of the Department. 
That cannot be admitted. The papers in es copies of which were sought 
from the appellee, were the property of the United States, and were in his official 
custody under a regulation forbidding him to permit their use except for purposes 
relating to the collection of the revenues of the United States. Reasons of public 
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policy may well have suggested the necessity, in the interest of the Government, 
of not allowing access to the records in the offices of collectors of internal revenue 
except as might be directed by the Secretary of the Treasury. The interests oj 
persons compelled, under the revenue laws, to furnish information as to thej 
private business affairs would often be seriousiy affected if the disclosures so mad, 
were not properly guarded.” 

Under the Constitution, the Executive is no less supreme in his 
field than is the Congress in its field of operation. The Constitution 
provides but one exception which the majority of the committe 
recognizes as being the congressional power to remove from office 
through constitutional procedure. . 

The majority report refers, for a history of the conflict between the 
legislative and executive branches of the Government on this issue, 
to a Senate committee print dated January 6, 1947, of a memorandum 
on proceedings involving contempt of Congress and its committees, 
which was printed for the use of the Senate Committee on the Judici- 

and is available to Members of Congress. That memorandum 
reveals that the Congress has at various times over the period of ou 
national history vigorously asserted its right to demand and receive 
certain information and papers from the executive branch, and reveals 
further the vigorous defense which the President and the executive 
branch have raised to such asserted right on the basis of the funda- 
mental doctrine of separation of powers which underlies our form of 
overnment. That memorandum makes it clear that the Congress 
as merely asserted its right to obtain the desired information, but has 
never attempted to enforce such right. ‘Precedent has never defini- 
tively sainal the point where the assertion was made”’ (p. 20). 

The unwisdom of our attempting at this time to enforce this asserted 
congressional “right’’ of doubtful constitutionality when 79 Con- 
gresses which have gone before us have seen fit not to attempt such 
enforcement is self-evident. Not only that, but also the acquiescence 
by the Congress for over 150 years in the Executive prerogative of 
withholding from disclosure such information as the Executive deems 
must be withheld in the public interest is in itself conclusive proof 
that that prerogative is one which exists under, and is protected by, 
our Constitution and that the “right’’ of the Congress which House 
Joint Resolution 342 would enforce has no constitutional basis. 

The development of our constitutional history from the beginnings 
of this country, and the relative ease with which we as a Nation have 
found ourselves able to work and rup the Government within the 
concept of separation of powers which is embodied in our Constitution 
is a tribute not only to the founding fathers who wrote our Constitu- 
tion but also to the statesmanship and good sense of the Presidents of 
the United States and of the 79 Congresses which have gone before 
us whose duty it has been to work under that Constitution. We 
should respect and follow the statesmanlike and constitutional prece- 
dents which have become part of our heritage. 

Clearly this is not the time for two branches of our Government to 
become situ in internecine warfare. Our Constitution is a great 
and mighty document. Its strength and vitality depends upon the 
statesmanship arid good sense of those whose duty it is to operate 
under it. By ill-considered action, departing from the precedents of 
a century and a half, we may weaken our Constitution for all time. 
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Passage of House Joint Resolution 342 would certainly be a step in 
this direction. There are too many other nations at this point in 
the world’s history whose constitutional systems have been shaken 
and shattered. Let us not join them by taking such ill-considered 
ction. 

; The majority report asserts that the Executive practice of denying 
to congressional committees information maaan by them, the dis- 
closure of which the Executive had determined would be contrary to 
the public interest, has hindered those committees in carrying out 
their functions. The short answer to this assertion is contained in 
the history, acknowledged by the majority report, of repeated Execu- 
tive refusal to comply with such congressional demands ever since the 
time of President Washington. It certainly cannot be said that the 
Congress has by virtue of such refusals been impeded in any over-all 
sense over the period of our entire national history in carrying out its 
legitimate legislative functions. 

Nor do the recent instances of such executive refusals, cited by the 
majority report as showing a need for legislation on this subject, 
demonstrate anything of the sort. ' 

The majority report refers to an effort by a subcommittee to obtain 
certain materials collected by the FBI with regard to paroles granted 
to four Federal prisoners. Though not a.member of that subcommit- 
tee, I am sufficiently familiar with the matter to say very positivel 
that I believe that the Department of Justice has extended a f 
measure of cooperation to the subcommittee. The Attorney General 
has personally appeared and has testified at length with regard to 
these paroles; so coos the chairman and the members of the board of 

arole; so have other high-ranking officials of the Department of 
ustice. The Attorney General has caused the entire matter to be 
investigated by a grand jury sitting in Chicago. Much testimony has 
been taken there. I am informed that no evidence has been aenitanas 
to show that the paroles were obtained through fear, favor, or corrup- 
tion of any kind. Summaries of the FBI reports have been furnished 
to the subcommittee. I think the Attorney General is entirely justi- 
fied in his refusal to make the actual FBI reports available to the sub- 
committee. Investigative reports almost inevitably contain much 
confidential information relative to the identity of informants. They 
frequently contain material which must in the interest of a successful 
criminal prosecution be kept confidential until the very moment it is 
required at the trial. The effectiveness and efficiency of the FBI 
would be greatly impaired if its reports were to be made available to 
any congressional committee which asked for them. Nor do I believe 
that the consent of the Speaker or of the President of the Senate would 
obviate these difficulties. I may refer in this respect to the authorita- 
tive opinion of Attorney General Jackson, quoted in the memorandum 
of March 15, 1948. 

Another paragraph of the majority report refers to the refusal of 
the Civil Service Commission and of the President to make available 
certain files of the Commission containing confidential information, 
mer y said to be of a derogatory character with reference to 
certain Senators and Congressmen. There is no doubt whatever in 


my mind that this refusal was entirely justified. To open up the files 
of the Civil Service Commission _ political purposes, so as to obtain 


biographical and other data with respect to officeholders, and to 
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determine also the nature of the recommendations or other comments 
which have been made with regard to Federal employees— including 
letters received from Senators and Congressmen—would in my 
judgment soon wreck our Federal civil service. 

Again, the majority report refers to certain subpenas served upon 
Hon. John R. Steelman, the assistant to the President. Here, again 
although I was not directly concerned in the matter, enough has 
appeared from published — to indicate quite plainly that the 
purpose of the subpena on Mr.:Steelman was to obtain from him the 
contents of any one or written communications which had been made 
to him by the President with reference to the strike prevailing in the 
restaurants maintained by Government Services, Inc. I cannot 
believe that any congressional committee is entitled to make that 
kind of investigation into the private conferences of the President 
with one of his principal aides. I cannot conceive that the views of a 
Senator or Congressman on a pending bill may be extracted by a 
court or by a congressional committee by subpenaing the Senator’s 
of Congressman’s administrative assistant or any other assistant, 
secretary, or confidential employee. Likewise, I regard it as a direct 
invasion of the Executive’s prerogative to invade the work and time 
of his assistant in this manner. Dr. Steelman I think acted with the 
utmost propriety in referring the matter to the President. The Chief 
Executive very naturally and properly directed Dr. Steelman not to 
appear before the subcommittee. 

Other illustrations can, of course, be given of refusals by members of 
the present administration to. reveal to congréssional committees 
documents and information preserved by the executive branch on 
confidential basis. But in no case that I know of can there be any 
basis for an accusation that the Chief Executive or his assistants were 
attempting to conceal evidence of crime or were acting otherwise 
than in good faith and with a view to the best interests of the Nation 
as a whole. If Congress believes otherwise in a particular case, it 
has its remedy through constitutional procedure. Short of that, it 
must depend on the good faith and judgment of the executive branch. 

The President’s directive of March 13, 1948, which the majority 
report quotes in full, was no doubt the result, in part at least, of the 
so-called Condon episode. It is a matter of public knowledge that 
the House Committee on Un-American Affairs had released a report 
charging disloyalty on the part of Dr. Edward U. Condon, Director 
of the National Bureau of Standards, and that a subcommittee 
had thereafter sought to obtain all relevant papers, including investi- 
gative reports, from the Department of Commerce, of which Dr. 
Condon is a bureau head. e Secretary of Commerce, of course, 
refused to make available the contents of the confidential files relative 
to loyalty investigations with regard to Dr. Condon. At a later date, 
an Official of the Department of State made available a report of the 
Federal Bureau of Investigation with reference to an employee of that 
Department whose loyalty had been challenged by a House committee. 

he executive branch is entitled to have a positive and uniform 
pe in these matters. The President by his directive of March 13 
as announced such a policy. It emphasizes that loyalty files are to 
be kept on a confidential basis. If a subpena or other demand 1 
received by an official or employee of the executive branch, he is to 
decline it and refer it to the Presidént for action. The President will 
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then determine, in the public interest; the nature of the response 
which should be made in the particular case. As I read the directive 
it is in no sense a defiance of the Congress. It simply places in the 
President a responsibility for determining what information, if any, 
should be supplied to the Congress. In my opinion it is a policy which 
has thorough justification in the law and in the long-established prece- 
dents of our Government. To me it is abundantly clear that the 
President was acting well within the scope of his authority in issuing it. 
There is then clearly no justification and no constitutional basis for 

the passage of the resolution. In the interest of good government, 
and in the interest of maintaining inviolate our constitutional system, 
House Joint Resolution 342 should be defeated. 

Carter MANaAsco. 

Joun W-. McCormack. 

Wituram L. Dawson. 

Joun J. DELANEY. 

Curt Ho.iFie.p. 

Frank M. Karsten. 
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APPENDIX 


THe Liprary oF CONGRESS, 
March 10, 1948. 
Memorandum. 
To: Hon. Crare E. Horrman. 
From: Federal Law Section. 
With reference to: Statutes making the divulgence of information, obtained by 
Members of Congress from the executive departments for legislative pur. 
poses, a criminal offense. 


We find no general statutes specifically making the divulgence by a Member of 
Congress of information acquired from the executive departments for legislative 
purposes, a crime. Any claim that there is such a general restriction on dis- 
closure stems, apparently, from the few instances where Congress has seen fit to 
legislate specthenity with regard to a certain subject. One such instance is the 
limitation which Congress placed on itself with regard to publicity of tax returns. 


It reads: 
(Title 26, sec. 55 (d)) 


“‘(A) The Secretary and any officer or employee of the Treasury Department, 
upon request from the Committee on Ways and Means of the House of Repre- 
sentatives, the Committee on Finance of the Senate, or a select committee of the 
Senate or House specially authorized to investigate returns by a resolution of the 
Senate or House, or a joint committee so authorized by concurrent resolution, 
shall furnish such committee sitting in executive session with any data of any 
character contained in or shown by any return. 

“(B) Any such committee shall have the right, acting directly as a committee, 
or by or through such examiners or agents as it may designate or appoint to inspect 
any or all of the returns at such times and in suth manner as it may determine. 

‘(C) Any relevant ar useful information thus obtained may be submitted by 
the committee obtaining it to the Senate or the House, or to both the Senate and 
the House, as the case may be, 


**€2) Joint Committee on Internal Revenue Taxation. 


“The Joint Committee on Internal Revenue Taxation shall have the same right 
to obtain data and to inspect returns as the Committee on Ways arid Means or 
the Committee on Finance, and to submit any relevant or useful information 
thus obtained to the Senate, the House of Representatives, the Committee on 
Ways and Means, or the Committee on Finance. The Committee on Ways and 
Means or the Committee on Finance may submit such information to the House 
or to the Senate, or to both the House and the Senate, as the case may be.” 

Note particularly (C) which authorizes the submission to the House or Senate 
of any relevant or useful information. 

The penalty provision reads: 


(Title 26, sec. 55 (f)) 


“(f) Penalties for disclosing information—(1) Federal employees and other persons. 


“It shall be unlawful for any collector, deputy collector, agent, clerk, or other 
officer or employee of the United States to divulge or to make known in any 
manner whatever not provided by law to any person the amount or source of in- 
come, profits, losses, expenditures, or any particular thereof, set forth or disclosed 
in any income return, or to permit any income return or copy thereof or any book 
containing any abstract or particulars thereof to be seen or examined by any 
person'except as provided by law; and it shall be unlawful for any person to print 
or publish in any manner whatever not provided by law any income return, of 
any part thereof or source of income, profits, losses, or expenditures appearing 10 
any income return; and any offense against the foregoing provision shal! be 4 
misdemeanor and be punished by a fine not exceeding $1,000 or by imprisonment 
not egceeding one year, or both, at the discretion of the court; and if the offender 
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be an Officer or employee of the United States he shall be dismissed from office 
or discharged from employment.” 

Without attempting to decide the applicability of this provision to Members 
of Conroe note the following language from Lamar v. U. S. (1916) (241 
U. 8. 103, $ 

“1, It is insisted that no offense under the statute was stated in the indictment 
because @ Member of the House of Representatives of the United States is not an 
officer acting under the authority of the United States within the meaning of the 
provision of the Penal Code upon which the indictment was based. Thijs conten- 
tion is supported by reference to what is assumed to be the significance in one or 
more provisions of the Constitution of the words ‘civil officers,’ and reliance is 
specially placed upon the ruling made at an early day in the Blount case (Wharton’s 
State Trials, p. 200) that a Senator of the United States was not a civil officer 
subject to impeachment within the meaning of section 4 of article II of the Con- 
stitution. But, as previously held in sustaining the motion to dismiss the direct 
writ of error, the issue here is not a constitutional one, but who is an officer 
acting under the authority of the United States within the provisions of the section 
of the Penal Code under consideration? And that question must be solved by the 
text of the provision, not shutting out as an instrument of interpretation proper 
light which may be afforded by the Constitution and not forgetting that a penal 
statute is not to be enlarged by interpretation, but also not unmindful of the fact 
that a statute because it is penal is not to be narrowed by construction so as to 
fail to give full effect to its plain terms as made manifest by its text and its context 
(Unite "aan v. Hartwell, 6 Wall. 385, 395; United States v. Corbett, 215 U. S. 
233, 242, , 

“Guided by these rules, when the relations of Members of the House of Repre- 
sentatives to the Government of the United States are borne in mind and the 
nature and character of their duties and responsibilities are considered, we are 
clearly of the opinion that such Members are embraced by the comprehensive 
terms of the statute. If, however, considered from the face of the statute alone the 
question was susceptible of obscurity or doubt—which we think is not the case— 
all ground for doubt would be removed by the following considerations: (a) Be- 
cause prior to and at the time of the original enactment in question the common 
understanding that a Member of the House of Representatives was a legislative 
officer of the United States was clearly expressed in the ordinary, as well as legal, 
dictionaries. See Webster, verbo office; Century Dictionary, verbo officer; Bouvier’s 
Law Dictionary (edition of 1897), volume 2, page 540, verbo legislative officers; 
Black’s Law Dictionary (second edition), page 710, verbo legislative officer. 
(b) Because at or before the same period in the Senate of the United States after 
considering the ruling in the Blount case, it was concluded that a Member of 
Congress was a@ civil officer of the United States within the purview of the law 
requiring the tonne an oath of office (Congressional Globe, 38th Cong., Ist 
8eS8., f* 1, pp. 320-331). (c) Because also in various general statutes of the 
United States at the time of the enactment in question a Member of Congress 
was assumed to be a civil officer of the United States (Rev. Stats., secs. 1786, 2010, 
and subdivision 14 of sec. 563). (d) Because that conclusion is the necessary 
result of prior decisions of this court and harmonizes with the settled conception of 
the. position of members of State legislative bodies as expressed in many State 
decisions (The Floyd Acceptances, 7 Wall. 666, 676; Ex parte Yarbrough, 110 U. 8. 
651, 654; Wiley v. Sinkler, 179 U. 8. 58, 64; Swafford v. Templeton, 185 U. 8. 487, 
492; People v. Common Council, 77 N. Y. 503, 507-508; Morril v. Haines, 2 N. H. 
246; Shelby v. Alcorn, 36 Mississippi, 273, 291; Parks v. Soldiers’ Home, 22 Colo- 
rado, 86, 96).”’ 

Further examples of specific statutory requirements are those found in section 
15 of the Atomic Energy Act of 1946 (60 Stat. 755, 772). The provision for con- 
trol of information contained in section 10 and the penalties therein provided 
appear to be of general application and therefore binding upon Members of 
Congress. Sections 10 and 15 read: 


“CONTROL OF INFORMATION 


‘Sec. 10. (a) Potrcy.—It shall be the policy of the Commission to control the 
dissemination of restricted data in such a manner as to assure the common defense 
and security. Consistent with such policy, the Commission shall be guided by 
the cle inciples: 

“(1) hat until Congress declares by joint resolution that effective and 
enforceable international safeguards against the use of atomic energy for 
destructive purposes have been established, there shall be no exchange of 
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information with other nations with respect to the use of atomic energy {i 
industrial purposes; and 

**(2) That the dissemination of scientific and technical information relating 
to atomic energy should be permitted and encouraged so as to provide tha 
free interchange of ideas and criticisms which is essential to scientific progress, 

“(b) REsTRICTIONS.— 

“(1) The term ‘restricted data’ as used in this section means all data concerning 
the manufacture or utilization of atomic weapons the production of fissionabl 
material, or the use of fissionable material in the production of power, but shal} 
not include any data which the Commission from time to time determines may 
be published without adversely affecting the common defense and security. 

(2) Whoever, lawfully or unlawfully, having possession of, access to, control 
over, or being entrusted with, any document, writing, sketch, photograph, plan, 
model, instrument, appliance, note or information involving or incorporating 
restricted data— 

“(A) communicates, transmits, or discloses the same to any individual o 
person, or attempts or conspires to do any of the foregoing, with intent to 
injure the United States or with intent to secure an advantage to any foreign 
nation, upon conviction thereof, shall be punished by death or imprisonment 
for life (but the penalty of death or imprisonment for life may be imposed 
only upon recommendation of the jury and only in cages where the offens 
was committed with intent to injure the United States); or by a fine of not 
more than $20,000 or-imprisonment for not more than twenty years, or both; 

“(B) communicates, transmits, or discloses the same to any individual or 
aa. or attempts or conspires to do any of the foregoing, with reason to 

lieve such data will be utilized to injure the United States or to secure an 
advantage to any foreign nation, shall, upon conviction, be punished by s 
me ge more than $10,000 or imprisonment for not more than ten years, 
or both. 

(8) Whoever, with intent to injure the United States or with intent to secur 
an advantage to any foreign nation, acquires or attempts or conspires to acquire 
any document, writing, sketch, photograph, plan, model, instrument, appliance, 
note or information involving or incorporating restricted data shall, upon con- 
viction thereof, be punished by death or imprisonment for life (but the penalty of 
death or ———— for life may be imposed only upon recommendation of the 
ury and only in cases where the offense was committed with intent to injure the 

nited States); or by a fine of not more than $20,000 or imprisonment for not 
more than twenty years, or both. 

““(4) Whoever, with intent to injure the United States or with intent to secur 
an advantage to any —— nation, removes, conceals, tampers with, alten, 
mutilates, or destroys any document, writing, sketch, photograph, plan, model, 
instrument, appliance, or note involving or incorporating restricted data and used 
by any individual or person in connection with the production of fissionable 
material, or research or development relating to atomic energy, conducted by the 
United States, or financed in whole or in part by Federal] funds, or conducted 
with the aid of fissionable material, shall be punished by death or imprisonment 
for life (but the penalty of death or imprisonment for life may be imposed only 
upon recommendation of the jury and only in cases where the offense was com- 
mitted with intent to injure the United States); or by a fine of not more than 
$20,000 or imprisonment for not more than twenty years, or both. 

(5) (A) No person shall be prosecuted for any violation under this section 

unless and until the Attorney General of the United States has advised the Con- 

mission with respect to such prosecution and no such prosecution shall be com: 

tune except upon the express direction of the Attorney General of the United 
tates.”’ 


“JOINT COMMITTEBR ON ATOMIC ENERGY 


“Sec. 15. (a) There is arn established a Joint Committee on Atomit 
Energy to be composed of nine Members of the Senate to be appointed by the 
President of the Senate, and nine Members of the House of Representatives t 
be appointed by the Speaker of the House of Representatives. In each instance 
not more than five memberg shall be members of the same political party. 

“(b) The joint committee shall make continuing studies of the activities of the 
Atomic Energy Commission and of problems relating to the development, use, and 
control of atomic energy. The Commission shall keep the joint committee fully 
and currently informed with respect to the Commission’s activities. All bills, 
resolutions, and other matters in the Senate or the House of Representativ® 
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relating primarily to the Commission or to the development, use, or control of 
atomic energy shall be referred to the joint committee. The members of the joint 
committee who are Members of the Senate shall from time to time report to the 


respective Houses which are (1) referred to the joint committee or (2) otherwise 
within the jurisdiction of the joint committee. 

“(¢) Vacancies in the membership of the joint committee shall not affect the 
power of the remaining members to execute the functions of the joint committee, 
and shall be filled in the same manner as in the case of the original selection. 
The joint committee shall select a chairman and a vice chairman from among 
its members. 

“(d) The joint committee, or any duly authorized subcommittee thereof, is 
uthorized to hold such hearings, to sit and act at such places and times, to 
require, by subpena or otherwise, the attendance of such witnesses and the 
production of such books, papers, and documents, to administer such oaths, to 
take such testimony, to procure such printing and binding, and to make such 
expenditures as it deems advisable. The cost of stenographic services to report 
such hearings shall not be in excess of 25 cents per hundred words. The provisions 
of sections 102 to 104, inclusive, of the Revised Statutes shall apply in case of 

i i i i en summoned 
under authority of the section. 

“(e) The joint committee is empowered to appoint and fix the compensation 
‘of such experts, consultants, technicians, and clerical and enna assistants 

s it deems necessary and advisable, but the compensation so fixed shall not 
exceed the compensation prescribed under the Classification Act of 1923, as 
amended, for comparable duties. The committee is authorized to utilize the serv- 
ices, information, facilities, and personnel of the departments and establishments of 
the Government.” 

Perhaps color of right has been given to the refusal of the executive departments 
to give Congress requested information by provisions such as section 212 of the 
Budget and Accounting Act, 1921 (42 Stat. 23; U. 8. C. 31:20), which reads: 


“§ 20. Aid and information for committees of Congress. 
“The bureau shall, at the request of any committee of either House of Congress 


having jurisdiction over revenue or SPE ee te furnish the committee such 


aid and information as it may request” (June 10, 1921, ch. 18, § 212, 42 Stat. 23). 


In this regard note also 56 Statutes 970; United States Code, Supplement V, 
26:5012, granting authority to the Joint Committee on Internal Revenue Taxation. 

Lending further color to the Executive claim of right to withhold information is 
Public Law 392, Eightieth Congress, directing the Secretary of Agriculture to 
furnish information, upon request, to congressional committees acting within 
the scope of their jurisdiction. Apparently the Sécretary of Agriculture succeeded 
in convincing Congress that it had bound itself by a general act. 

Ina memorandum on Proceedings Involving Contempt of Congress and Its Com- 
mittees (Senate Judiciary Committee print, 80th Cong., 2d sess., January 6, 
1948 '), page 15, it is pointed out that the right is established of a legislative bod 
to demand and receive from the executive branch information and papers whic 
it deems pertinent to the legislative process, but that the President and executive 
officers have resisted such asserted right on the basis of the doctrine of separation 
of powers. In this connection, however, your attention is called to pages 7-10 
of & memorandum furnished by the Federal Law Section on December 30, 1947, 
to the House Committee on Expenditures in the Executive Departments (at the 
request of Mr. O’ Donnell), entitled ‘‘A Statement Supporting the Right of Congress 
to Require Information from the Executive Department.’ There it is demon- 
strated that — analysis neither certain historical or legal precedents frequently 
telied on by the executive branch, nor the doctrine of the separation of powers, 
support immunity of the executive branch from congressional investigation. On 
pages 6-7 of the above memorandum it is also demonstrated that the fact that 
Upon occasion the Federal courts have refused in legal actions to compel the pro- 
duction of executive papers, on the ground that the executive discretion was deci- 
sive as to their requi secrecy, is no authority that Congress may not require 
such production in the ees of its legislative functions. [Frank B. Horne 
and Robert 8S. Oglebay, Federal Law Section.] 


‘Prepared by Federal Law Section, 





324 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


DECEMBER 30, 1947 
To: House Committee on Expenditures in the Executive Departments. (Atte 
tion: Clare E. Hoffman.) 
From: Federal Law Section. 


A SratemMent Supportine THE Ricut oF THE ConGREss TO REQUIRE INFrory, 
TION FRoM THE EXECUTIVE DEPARTMENT 


I, INTRODUCTION 


The constitutional authority of any congressional committee to demand 
require information deemed essential to the legislative process is found in th 
powers granted to Congress in article I, section 1, and in section 5, clause 2, of th 
Constitution, which read: 

“‘All legislative Powers herein granted shall be vested in a Congress of thy 
United States, which shall consist of a Senate and House of Representatives,” 

“Each House may determine the Rules of its Proceedings, punish its Member 
- disorderly Behaviour, and, with the Concurrence of two thirds, expel a Men. 

er. 

That Congress early considered the power to obtain information deema 
necessary to the legislative process to be inherent in the national legislative body 
is indicated by the act of May 3, 1798 (1 Stat. 554, ch. XXXVI), which reads: 


“Cuap. XXXVI.—AnN Act tro AuTHorizE CERTAIN OFFICERS AND OTHER Pr. 
SONS TO ADMINISTER OATHS 


“Section 1. Be it enacted by the Senate and House of Representatives of the Unite 
States of America in Congress assembled, That the President of the Senate, th 
Speaker of the House of Representatives, a chairman of a committee of the whole, 
or a chairman of a select committee of either house, shall be empowered to admin 
ister oaths or affirmations to witnesses, in any case under their examination. 

“Section 2. And be it further enacted, That if any person shall wilfully, abso 
lutely and falsely swear or affirm, touching any matter or thing material to the 
point in question, whereto he or she shall be thus examined, every person » 
offending, and being thereof duly convicted, shall be subjected, to the pains, 
penalties, and disabilities, which by law are prescribed for the punishment of the 
crime of wilful and corrupt perjury. 

“Approved, May 3, 1798.” 

While the grant of “all legislative power’’ to Congress does not spel) out in 
detail express powers to compel disclosures pertinent to the legislative proces, 
such powers are by necessary implication carried as auxiliary and subordinate to 
the original grant (Anderson v. Dunn (1821), 6 Wheat. 204, 224). In actual 
legislative practice power to secure needed information has long been treated a 
an attribute of the power to legislate. It was so regarded in the British Parlis- 
ment and in the colonial legislatures before the American Revolution; and a like 
view has prevailed and been carried into effect in both Houses of Congress and in 
most of the State legislatures (McGrain v. Daugherty (1927), 273 U. S. 135, 161). 
Furthermore, a legislative purpose will be presumed where an investigation i 
undertaken by a duly authorized committee dr n re Chapman (1897), 166 U. S. 661, 
669, 670; McGrain v. Daugherty, supra, p. 178) and the scope of the inquiry may 
be as broad as this legislative purpose requires (Townsend v. U. S. (19388), 95 f. 
2d 352, 361). 

The protection and the enforcement of these attributes of the power to legislate 
are the subject matter of Revised Statute 102 (U. 8. C. 2:192), which applies to 
“every person.” This provision reads: 

“Eyery person who having been summoned as a witness by the authority o 
either House of Congress to give testimony or to produce papers upon any matter 


under inquiry before either House, or any joint committee established by a joitt| 


or concurrent resolution of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or who, having appeared, 
refuses to answer any question pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine of not more than $1,000 no? 
less than $100 and imprisonment in a common jail for not less than one montl 
nor more than twelve months.” 


II, INVESTIGATION OF THE EXECUTIVE BRANCH 


The ensuing discussion is taken partly from a committee print, Eightieth Cor 
ress, Senate Committee on the Judiciary, entitled ‘‘Memorandum on Proceedil# 
nvolving Contempt of Congress and Its Committees.” 
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While there is a respectable body of general case law and precedent on the 
investigatory power of Congress and its committees, that phase dealing with the 
extent of congressional power with respect to investigations of the executive 
pranch is singularly lacking in definitive precedents. 

The authorities support generally the following propositions: 

(a) That the scope of a congressional investigation is as broad as the legislative 

se requires (Townsend v. U. S., supra). 

(b) That the subpena of a duly authorized investigatory committee of Congress 
jsno more restricted than that of a grand jury. (See sec. 4, infra.) 

(c) That the right of a legislative body to demand and receive, from the execu- 
tive branch, information and papers which it deems pertinent to the legislative 
process is established. (See sec. 1, infra.) 

(d) That this established right has been vigorously asserted at times by the 
oq oo _ United Statse against the President and executive officers. (See 
sec, 3, nfra. 

(e) That the President and the executive officers have vigorously defended 
against such asserted right on the basis of the fundamental doctrine of separation 
of powers of the executive, legislative, and judicial branches of the Federal 
Government. (See sec. 3, infra.) 

(f) That the Congress has merely asserted its right to obtain information 
without attempting to enforce it. (See sec. 3, infra.) 

(9) That the Congress has never attempted to invoke against executive officers 
the law which provides that every person who, having been summoned by either 
House to give testimony or to produce papers upon a matter under inquiry, 
willfully makes default, is criminally liable. (See Memorandum on Proceedings 
Involving Contempt of Congress and Its Committees, 1947, Senate Committee 
on the Judiciary.) 


1, Authority and purpose 


The primary purpose of a committee of Congress in conducting an investigation 
is to assist’ the function of lawmaking. A secondary purpose of almost equal 
importance is fulfilled by investigations whereby Congress supervises and checks 
activities in the executive departments. In the latter type of investigation two 
questions of basic importance arise: How far can Congress go in requiring infor- 
mation from the executive branch of the Government? To what extent does 
the separation of powers of the Federal Government protect the executive officers? 
To date these questions have not been completely answered. Such answers as 
are obtained must be found in historical precedents and in analogies, for the 
possibility of clear-cut court decisions are unlikely on questions arising from 
congressional investigations culminating in tests of strength between the legisla- 
tive and executive branches. 

It is perhaps unfortunate that the Supreme Court of the United States has 
never flatly recognized the fitness and propriety of the investigative process in 
relation to Congress’ supervisory power over the administration. When oppor- 
tunity was apparently provided for such an avowal in the case of McGrain v. 
Daugherty, supra, the Court satisfied itself by seemed y Bey investigation of the 
a General necessary and proper on the ground that such information was 
needed for the “efficient exercise of the legislative function.” By this indefinite 
phrase “‘the legislative function,” the Court apparently meant the lawmaking 
function (Dimock, Congressional Investigating Ctonmaibtoce, p. 27). 

Investigations of the executive departments are necessary and proper, not only 
because Congress must learn the needs of the departments in legislating but also 

use it possesses and has consistently exercised the power to see that the de- 
partments are conducted in accordance with law and policy. When Congress 
suspects, for good and sufficient reason, that irregularities are taking place in a 
department, it is its duty and privilege under the Constitution to investigate as 
means to other action (Dimock, p. 28). 

Authority for such investigation must be found in article I, section 1, of the 

onstitution, which states that ‘“‘all legislative power herein granted shall be 
vested in a Congress.”’ 

“Legislative power’ unhappily fails to be either a word of art or a self-defining 
concept. Like “judicial power,” it summarizes the history of an institution of 
government for any particular period of time. It did so in 1789. When the 
Political thinkers of that period erected a government and set forth its outlines in 
4 Constitution, they were not dealing with new concepts into which judges of a 
later date were to pour a meaning dissociated from past history and experience. 
Bred to the bone, as they were, with English conceptions and traditions, a phrase 
such as “legislative power” precipitated centuries of parliamentary history and 
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decades of colonial practice (Landis, Constitutional Limitations on the Congr, 
sional Power of Investigation, 40 Harv. L. Rev. 153, 156). ; 

A legislative committee of inquiry vested with power to summon witnesses and 
compel the production of sonatas and papers is an institution rivaling most legis 
lative institutions in the antiquity of its origin. Its roots lie deep in the Britis, 
Parliament, and only in the light of a knowledge of these origins and subsequen; 
developments does it become possible to comprehend its limits. The value g¢ 
British precedents has, however, been doubted on the ground that Parliament, 4 
distinguished from Congress, was originally a judicial body; that powers judicig) 
in character commonly exercised by it are attributable to its judicial nature anj 
therefore cannot be incident to a legislature stripped in its creation of all judicig) 
functions. To this argument several answers are to be made. The assertioy 
that Parliament was a judicial body is in itself one that scholars have vigorously 
denied. But assuming the premise to be true, neither the nature of the power tp 
punish recalcitrant witnesses nor the history of its exercise lends color to the con. 
tention that it is to be deduced from the possession of judicial as distinguished 
from legislative powers by Parliament. Its character as a power ancillary and 
subordinate to the legislative process cannot be overemphasized. Its origins and 
its exercise are either necessary for the self-defense of the legislature or necessary 
for its efficient functioning (Landis, pp. 159-160). 

Committees (of Parliament) deputed on inquiries of a different character wer, 
during the same period (1604-1868), armed with powers to compel the production 
of persons and papers, administer oaths, and report recalcitrant and untruthful 
witnesses to Parliament. Such committees might be concerned with discovering 
data for proposed legislative enactments. Such was the case of Sheriff Acton, 
of London, who was found guilty by the Commons of prevarication before 4 
“Committee for the Examination of the Merchants’ Business,” and in conse 
quence sentenced to the Tower. Similarly, on “= 21, 1664, a committee, 
whom the bill for settling the navigation of the River Wye had been referred, 


was empowered by the House to send to the warden of the fleet to cause Jame 
Pitson to be brought before them from time to time and be examined as occasion 
required (8 Comm. Journal, 547 (1664)). The power of Parliament over th 
purse also gave rise to the institution of committees to discover whether fund 
apereeseeee had been expended for authorized purposes. Among the earliest 
0 


these instances is that of a committee deputed “‘to inspect the several Accompts 
of the Officers. of the Navy, Ordnance, and Stores,” and empowered to send for 
persons and papers (ibid., 628 (1666) ; Landis; p. 161). 

The privileges and powers of the Commons were naturally assumed to be an 
incident of the representative assemblies of the Thirteen Colonies. The colonial 
records are too vast and uncharted a continent to permit the uninitiated to gleam 
more than a handful of illustrations of the methods of work and the problems of 
13 different legislatures dealing with a multitude of different problems. But 
enough has been uncovered to illustrate the incidence of privileges and powen 
and the solution of the problem of self-defense by colonial legislatures on the 
principles of parliamentary precedents and practices. 

Just as military disasters in Ireland gave rise to a parliamentary inquiry, the 
failure to carry out certain offensive operations in the field led the Massachusetts 
House of Representatives in 1722 to assert its right to summon before them 
Colonel Walton and Major Moody. The Governor’s attempt to thwart the 
inquiry led to the solemn pronouncement by the house that it was “‘not only their 
Privilege but Duty to demand of any Officer in the pay and service of this Govern 
ment an account of his Management while in the Public Imploy.” Parliamentary 
control over the purse by committees charged with examining the accounts of 
disbursing officia!s finds its parallel in the creation of a renee committee of the 
Pennsylvania House of Delegates charged with the duty of auditing and settling 
the accounts of the Treasurer and given “full Power and Authority to send for 
Persons, Papers, and Records by the Sergeant at Arms of this House.” Similarly 
the colonial Assembly of North Carolina ordered the arrest and detention of the 
receiver of powder money at Roanoke for his refusal, under the Governor’s orders, 
to submit his accounts to the house. Public scrutiny of the conduct of different 
departments of governments is illustrated by the action of the Pennsylvanis 
House of Delegates in examining witnesses upon charges of misconduct against 
W. Moore, judge of the court of common pleas, whom the Governor alone had the 

wer of removing. As a result of the examination of the eharges, the house felt 
justified in petitioning the Governor for his removal (Landis, P. 165-166). 

To forestall the possible use of Kilbourn v. Thompson ((1880 5 03 U. S. 168) and 
Marshall v. Gordon ((1917) 243 U. 8. 521) to cast doubt on the extent which it 
vestigatory powers of Congress can be used to obtain information from the exett’ 
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ive branch, note should be taken that these precedents relate primarily to situa- 
ons where con, onal investigations clearly cut across or involve matters 
vending before the courts, as illustrated by the following outline of these cases. 
Briefly, the facts of the Kilbourn case are: 
On January 24, 1876, the House authorized a special committee to inquire into 
he affairs of the defunct Jay Cooke & Co. and especially into its activities in a 
‘eal-estate pool.” The preamble stated that because of improvident deposits 
» the company by the Secre of the Navy and because of certain settlements 
he United States and other itors were placed at a serious disadvantage which 
he courts were powerless “‘to afford adequate redress.” 
On March 14, 1876, the Select Committee on the Real Estate Pool and Jay 
ooke Indebtedness served a subpena on Hallet Kilbourn requiring his appear- 
nee, certain specified papers and documents, “and all other documents, 
eters * * * books * * * or maps, that can afford any information 
ppevidence * * *,” 
Kilbourn appeared but refused to produce books and papers or to answer certain 
questions on the ground that they involved private matters rather than the public 
nterest. He was thereafter cited for contempt and upon arraignment before 
the bar of the House argued that his offense, if any, was punishable only under 
Revised Statutes 102. In the meantime he was indicted on five counts under 
he statute. Custody of the prisoner was refused the United States marshal for 
he District of Columbia: -On April 15 the Sergeant at Arms was authorized to 
make a return of a writ of habeas corpus issued by the Supreme Court of the 
District of Columbia in person with Kilbourn. On April 19 the court ordered the 
marshal to take custody of the prisoner. On May 2 the House declined an offer 
of Kilbourn to appear before the committee and testify and furnish such infor- 
mation as his books might contain. 
Kilbourn later brought an action for false imprisonment against John G. 
gy the Sergeant at Arms, and several Members of the House (2 Hinds, 
p. . 
The action was sustained as to the unfortunate Sergeant at Arms Thompson 
but not as to the Members. 
ae the wording of the preamble, the Supreme Court pointedly asked: 
“How could the House of Representatives know, until it had been 7 tried, 
hat the courts were powerless to redress the creditors of Jay Cooke & Co.? The 
matter was still pen in a court, and what right had the Congress of the United 
States to interfere with a suit pending in a court of competent jurisdiction? 
Again, what inadequacy of power existed in the court, or, as the preamble assumes, 
in all courts, to give redress which could lawfully be supplied by an investigation 
by a committee of one House of Congress, or by an act or resolution of Congress 
on the subject? The case being one of judicial nature, for which the power of 
he courts usually afford the only remedy, it may well be sup that those 
powers were more appropriate and more efficient in aid of such relief than the 
oe belong to a body whose function is exclusively legislative * * *’ 

Briefly the facts of Marshall v. Gordon are: 

Marshall, while a United States attorney, conducted a grand jury investigation 
hich led to the indictment of a Congressman. As a result of the Member’s 
tharges of misfeasance and nonfeasance on the part of the attorney, the House 
by resolution directed its Judiciary Committee to inquire into and report on 
Marshall’s liability to impeachment. During the inquiry, Marshall sent to the 
chairman and gave to the press a letter charging in intemperate language that the 

investigation was merely an attempt to frustrate the action of the grand jury and 
therefore had no legislative purpose. The House ordered his arrest, and the lower 
court refused to issue a writ of habeas corpus. In reversing the lower court, the 
Supreme Court based its opinion on the limitation enunciated in Anderson v. 

nn that “* * * in answering the question what was the rule by which the 
extent of the implied power of legislative assemblies to deal with contempt was 
controlled, it was declared to be ‘the least possible power adequate to the end 
Proposed’ ” (p. 541). Accordingly, the power to punish Marshall for contempt 
was inadequate and the attempt was deemed to result from indignation on the 
part of the committee members rather than by reason of any obstruction to the 
legislative process (p. 545-546). 

uikewise, the fact that upon occasion the Federal courts have refused in —- 
actions to compel the production of papers by the executive department on the 
found that the Executive discretion was decisive as to the required secrecy of 
the documents, is no authority that Congress may not require such production 
in the pursuit of its legislative functions. Federal courts are tribunals of limited 


69222 O—56—pt. 2——17 





328 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


judicial authority. (See Harris, The Judicial Power of the United States (1940),) 
he fact that judicial power is thought to be lacking to compel production in , 
legal controversy furnishes no analogy with respect to the legislative field o 
inquiry. Moreover, the decisions in some cases have been unded on the 
existence of rules or regulations adopted pursuant to authority delegated by 
Congress itself, with the wisdom of which the judiciary, of course, would not 
interfere. (See, e. g., Boske v. Comingore (1900) 177 U. 8. 459; In re Lamberton 
(W. D. Ark. 1903) 124 Fed. 446; In re Huttman (D. Kans. 1895) 70 Fed. 699) 
And many of the cases cited in (1941) 40 Opinion of the Attorney General No, g 
to support the statement that “The courts have repeatedly held that they wilj 
not and cannot require the Executive to produce such papers when in the opinion 
of the Executive their production is contrary to the public interest,” in fact do 
not support so broad an assertion, but instead are based on the point that the 
papers or testimony sought were “privileged communications” within the meaning 
of the law and hence inadmissible as evidence. (See, e. g., In re Quarles and 
Butler (1895) 158 U.S. 5382; Vogel v. Gruaz (1884) 110 U. 8. 11; Arnstein v. U.S, 
(D. D. Col. 1924) 296 Fed. 946; In re Valencia Condensed Milk Co. (C. C. A. 7th, 
1917) 240 Fed. 310; Elrod v. Moss (C. C. A. 4th, 1921) 278 Fed. 123.) Accord- 
ingly, whatever limits may be imposed on the judiciary in the conduct of civil 
and criminal litigation can have little bearing on the scope of congressional! inves. 
tigatory authority. 
2. Supervision by investigation 

As pointed out earlier, the secondary function of a congressional investigation 
of the executive branch is for supervisory purposes. There are three important 
reasons why Congress must obtain information concerning the executive depart- 
ments in carrying out this function: First, to learn departmental needs and 
hence legislate efficiently; second, to make possible alterations in the distribution 
of work in the respective departments; and, third, to determine whether or not 
the law regulating the work of the departments is ann carried out legally, 
economically and to the best advantage. (See Dimock, Congressional Investi- 
gating Committees (1929), p. 85.) Perhaps another reason is to inform public 
opinion (Galloway, Investigative Function of Congress, 21 Am. Pol. Sc. Rev. p. 60). 

Especially with regard to the last two reasons ee posal importance of the 
threat of investigation should not be overlooked. ile there are no scales to 
measure the unethical and undesirable practices which it may prevent, the fear of 
publicity through investigation may earry the same restraint as fear of the lav. 
we ns The Developments of Congressional Investigative Power (1940), 
p. 21. 

At this point it should be emphasized that the power to investigate the execu- 
tive branch is perhaps the least of the great powers vested or inherent in Congress. 
Of greater scope and consequence are the power to impeach, the power to control 
through appropriations, the power to abolish functions or transfer functions, and 
the power to refuse to withhold advice and consent. 


8. Congress versus the President 


The Constitution was hardly adopted and the new Government organized 
before Congress and the President were at odds over a request for the transmission 
of Executive pens. In 1796 the House of Representatives requested President 
Washington x before it certain papers relating to the negotiation of the 
treaty with the King of Great Britain. The President refused the request, 
pointing out that the assent of the House is not necessary to the validity of s 
treaty and that the treaty exhibited in itself all the objects requiring legislative 
provision. He wrote: 

“As it is essential to the due administration of the Government that the bound- 
aries fixed by the Constitution between the different departments should be 

reserved, a just regard to the Constitution and to the duty of my office * * * 
orbids a compliance with your request.” (See I. Richardson, J. D., Messages of 
the Presidents (Washington, 1896-99), p. 196.) 

In so refusing, President Washington, of course, was on firm ground. The 
Constitution reposes in the Executive the primary conduct of foreign affair. 
“In this vast external realm, with its important, complicated, delicate, and 
manifold problems, the President alone has the power to speak or listen 4s § 
representative of the Nation”; he has a “plenary and exclusive power * * ° 
as the sole organ of the Federal Government in the field of international relations 
(U. S. v. Curtiss-Wright Export Corp. (1936), 299 U. 8. 304). And it has been 
recognized judicially that into this field of dealing and negotiating with foreig? 
governments ‘‘Congress itself is powerless to invade” (ibid.). Accordingly, 4 
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refusal to diselose information concerning such negotiations is based on the ex- 
dusive power resting in the Executive in this particular area of Governmental 
activity. On the other hand, it is not authority that all executive data and infor- 
mation, if termed ‘‘confidential,” are beyond the investigative reach of Congress. 
In (1941) 40 Opinion of the Attorney General No. 8, former Attorney General, 
now Justice, Jackson.laid considerable stress on the case of President Washington 
gs authority for executive refusal to disclose investigative reports of the FBI 
deemed ‘confidential’? documents. The situations, however, are not at all 

rallel and the Washington refusal is clearly distinguished as resting upon another 
ground altogether. The mere fact that the information sought is within the pur- 
view and control of the executive department of the Government is alone not 
enough to deny the right of congressional scrutiny. It is true that the doctrine 
of separation of powers is firmly imbedded in American constitutional law. But 
the doctrine at its strongest does not demand an absolute and complete separation. 
Asa practical matter of government there must be a considerable accomodation 
of power, and each branch has certain authority which necessarily infringes upon 
the authority of the other branches (Ez parte Grossman (1925) 267 U. S. 87; 
Frankfurter and Landis, Power of Congress Over Procedure in Criminal Con- 
tempts in “Inferior’’ Federal Courts—A Study in Separation of Powers (1924) 
37 Harv. L. Rev. 1010). In the latter article, the authors point out that ‘From 
the beginning” the Supreme Court “has refused to draw abstract, analytical lines 
of separation and has recognized necessary areas of interaction’”’; moreover ‘‘the 
Supreme Court has consistently sustained congressional discretion when moving 
in the general legislative field not bound by specific limitations, even though the 
particular field may border on territory dominantly in control of another depart- 
ment of the Government” (Frankfurter and Landis, op. cit. supra, pp. 1014, 1016). 
In Ex parte Grossman, supra, the Supreme Court declared: 

“The Federal Constitution nowhere expressly declares that the three branches 
of the Government shall be kept separate and independent * * *. Complete 
independence and separation between the three branches, however, are not 
attained, or intended, as other provisions of the Constitution and the normal 
operation of government under it easily demonstrate.” 

The Court then enumerated instances demonstrating the proposition that each 
branch of the Government is subject to certain positive and negative restraints 
by the other branches. These instances, the Court said, show that the inde- 


pendence of each branch of the Government, legislative, executive, and judicial, 
js qualified and is so subject to exception as not to constitute a broadly positive 
injunction or a necessary controlling rule of construction.” 

It is apparent, therefore, that there is nothing in President Washington’s refusal, 
or in the doctrine of separation of pee generally, which can be the proper basis 


for immunity of the executive branch from congressional investigation. In 
President Washington’s case, the refusal was grounded on the President’s exclu- 
sive authority in conducting foreign affairs, one phase of governmental activity 
where the demarcation of power is clearly drawn. Such clear-cut areas are few. 
(See Frankfurter and Landis, op. cit. supra.) While it is true that in some in- 
stances the President has successfully resisted congressional demands for infor- 
mation (see (1941) 40 Op. Atty. Gen. No. 8), these instances are merely illustra- 
tive of situations where the President had sufficient congressional support to 
withstand the demands, or where for reasons deemed sufficient Congress did not 
the inquiry. (See sec. 5, infra.) This is particularly true in the case of 

esident Jackson, as discussed in section 5, infra. Such cases are not precedents 
that Congress lacks the power; they exemplify instead situations where the power 
was not fully exerted. 

An example of the opposite kind, where power was fully exerted, is afforded by 
one of the most famous congressional investigations, which was authorized in 
186] by concurrent action of the two Houses, and which assumed, without much 
question, the right to investigate the conduct of the war. On December 9, 1861, 
the Senate agreed to the following: 

Resolved by the Senate, the House of Representatives concurring, That a joint 
committee of three Members of the Senate and four Members of the House of 
Representatives be appointed to inquire into the conduct of the present war; 
that they have power to send for persons and papers, and to sit during the session 
of either House of Congress” (37th Cong., 2d sess., Globe, p. 29). 

The military disasters at Bull Run and Balls Bluff led to the demand in the 

hate for this investigation. These victories had not only moderated the easy 
optimism of the North but had left Congress and the northerners badly bewildered. 

erhaps, it was thought, the President was to blame. Certainly there was some- 
thing wrong with the War Department. At any rate, Congress was determined 
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to discover where the source of weakness lay, and the investigating committe 
appeared as the most efficient device. In the crisis Congress apparently did not 
trouble itself with the reflection that inasmuch as the President is the Commander 
in Chief of the Army, such interference constituted a serious infringement of the 
Executive prerogative. In the Senate the resolution passed by a vote of 33 to 3 
and in the House there was not even debate or division. This investigation marks 
the use for the first time of the joint investigating committee (Dimock, p. 111), 

The Wade committee, so constituted, went about its duties vigilantly during 
the entire course of the war. Their reports comprise four large volumes. |) 
truth, it may be said that this committee took over a partial control of Union 
operations. Practically no phase of the conflict escaped the inquisitorial eye, 
Battles, disloyal employees, naval stations, surrenders at sea, military and naval 
supplies were summarily investigated. War contracts were inspected with special 
zeal. If legislative meddling could be shown to be damaging from a strategic 
standpoint, at least Congress was able to legislate with adequate knowledge and 
to hold the officials in Washington and upon the line of battle to strict account- 
ability (Dimock, p. 112). 

Attention is invited to the activities of the Joint Committee on the Investigation 
of the Pearl Harbor Attack, which furnishes a direct contrast to the Committee 
on the Conduct of the Civil War. Though actual hostilities had ceased when this 
last investigation of the disaster was undertaken, the activities of the committee 
were seriously restricted by an order issued by President Truman on August’ 28, 
1945, which directed the pertinent departments, agencies, and units to ‘‘take such 
steps as are necessary to prevent release to the public, except with the approval 
of the President in each case,” of certain information. While the order was [ater 
modified, this new order contained the phrase “material to the investigation,” 
which in effect left the decision on this point in the Executive rather than in the 
committee. (See 8S. Doc. No. 244, 79th Cong., p. 498.) 

Nor were these the only restrictions: The committee restricted the activities 
of its own members, preferring, it seems, to depend upon counsel to produce facts 
and develop the case. There was certainly no assertion of, authority comparable 
to that asserted by its predecessor, the earlier Committee on the Conduct of the 
Civil War. 

4. The subpena 


As indicated in this report, investigations of Executive action are well grounded 
by long-continued practice. In conducting these investigations the right of 

ongress to exercise this function should be recognized in unequivocal terms. 
(See Dimock, Congressional Investigating Committees (1929), pp. 146-147.) 
While the use of a blanket subpena might, in some instances, raise the cry of 
protest “fishing expedition,” there appears to be no reason why the subpena of a 
congressional committee, especially. where an executive department or agency 
is involved, should not be as broad as, or broader than, that which a Federal 
grand jury may issue. A corporate officer does not hold the books and papers 
of his company in a private capacity (see Essgee Co. v. U. S., 262 U. 8. 151, 158) 
and is required to submit them to a duly constituted authority, such as a grand 
jury, when demand is suitably made (Essgee Co. v. U. S., supra, p. 156). The 
time-honored cry “fishing expedition,” standing alone, can no longer serve to 
halt pretrial discovery (Hickman v. Taylor (1947) 15 L. W. 4139, 4142). Similarly, 
an officer in the executive branch does not hold the public papers and documents 
of his office in a private capacity and accordingly should be required to submit 
them to Congress, or one of its committees, upon proper demand. 

The letter and the attitude of the President greatly enraged the chairman of the 
committee, and on January 30 he offered a resolution to the committee stating 
that the letter of the President constituted ‘‘an officia] attack * * * upon the 
proceedings of the House of Representatives * * * and opposes unlawful and 
unconstitutional resistance to the just powers of the House * * *” and 
authorizing the chairman to submit to the consideration of the House “the 
propriety and necessity of adopting measures to defend its proceedings * * *’ 

he resolution was rejected 6 to 3, the majority indicating, in their report, § 
belief that the investigation could be instituted only for one of two purposes—im- 
peachment or legislation; that it could not be an investigation for legislative pur 
poses because no defect in the laws had been anywhere alleged except intheir 
execution (pp. 136-137). 

This case represents one of the most successful attempts of a President to resist 
4 —— inquiry. President Jackson’s position in these proceedings wa 

robably strengthened by the fact that he had an overwhelming majority in the 
ouse and he knew he could successfully resist an investigation for that reas0., 
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as his own party would not take serious issue with him. The fact that the com- 
mittee reported that all was well with the executive departments after this feint 
st an investigation shows the importance of considering the political character 
of the committee membership in these investigations. Investigations, packed 
with members in sympathy with the administration, may well become vehicles for 
vindicating the Executive (p. 142). 

In exercising its authority, Congress will of necessity be guided by good judg- 
ment and expediency, giving due consideration to the nature of the inquiry, the 
state of public and international affairs, and the general welfare of the country. 


§. Concluding statement 

The beginning of part II stated that no categorical answer can be given to the 
question: How far can Congress go in requiring information from the executive 
branch? The activities of an investigatory committee and its members are 
limited by the extent of the backing which the particular House, or Congress itself, 
is willing to afford by way of official action, either at the bar of the Senate or 
House or otherwise. The instance, often alluded to, wherein President Jackson 
successfully thwarted a congressional .investigation illustrates this point. The 
following is @ concision of an account of the episode as related by Eberling, Con- 
gressional Investigations (1928), pages 134-142: 

A House committee, appointed on January 17, 1837, “‘to examine into the 
condition of the executive departments,’’ adopted a series of resolutions calling 
upon President Jackson and the heads of the several departments to furnish the 
committee with “‘a list, or lists, of all officers or agents, or deputies, who have been 
appointed or employed and paid since 4th March 1829, to the first of December 
lat * * * the sums paid each, the services rendered, and by what authority 
appointed and paid; and what reasons for such appointments * * ¥*,” 

The reply of the President stated that the resolution cast doubt upon the state- 
ment in his annual message that the executive departments were in excellent 
condition; that it assumed wrongdoing and then called upon the heads of depart- 
ments ‘‘to furnish evidence against themselves * * *,”’ They could answer 
the requests of the committee as they pleased, he said, “provided they do not 
withdraw their own time, and that of the officers under their direction, from the 
public business to the injury thereof * * *” (p. 135). 

In direct contrast is the account of the Covode investigation during the adminis- 
tration of President Buchanan, also related by Eberling. 

While President Buchanan ‘fully and cheerfully” admitted that inquiries which 
are incident to legislative duties were highly proper and belong equally to the 
Senate anti the House and that they were necessary in order to enable them to 
discover and to provide the appropriate legislative remedies for any abuse which 
might be ascertained, yet he protested the power given to the Covode committee 
to inquire—“‘not into any specific charge or charges, but whether the President has 
by money, patronage, or other improper means sought to influence not the indi- 
vidual action of Members of Congress but the action of the entire body itself, or 
any committee thereof.” 

uch an accusation, Buchanan said, ‘extended to the whole circle of legislation, 
to interference for or against the passage of any law appertaining to the rights of 
any State or Senay Since the time of star chambers and general warrants, 
there has been no such proceeding in England.” 

He also protested because such an investigation was in violation of the rights of 
the coordinate executive branch of the Government and subversive of its constitu- 
tional independence. Moreover, he claimed such an investigation was a flagrant 
abuse of a private person’s rights under the Constitution, for John Covode, who 
accused the President, was also chairman of the committee. 

“T am to es before Mr. Covode either personally or by a substitute, to 
cross-examine the witnesses which he may produce to sustain his own accusations 
against me; and perhaps this poor boon may be denied the President” (36th Cong., 
lst sess., Globe, p. 1434) (Eberling, p. 167). 

“Shall the Executive alone be deprived of rights which all his fellow citizens 
enjoy? The whole proceeding against him justifies the fears of those wise and 
great men, who, before the Constitution was adopted by the States, apprehended 
that the tendency of the Government was to the aggrandizement of the legislative 
atthe expense of the executive and judicial departments” (Ibid., p. 1435; ef. 
Madison’s statement in Federalist, p. 219). 

After a short debate on the President's protest his statement was referred to the 
Judiciary Committee, with leave to report at any time. On April 9 following, 
Mr. John Hickman, from said committee, made a report (see Globe, 36th Cong., 
lst sess., vol. iii, H. Rept No. 394), accompanied by the following resolution, viz: 
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“Resolved, That the House dissents from the doctrine of the special message j™——= 
the President of the United States on March 28, 1860; that the extent of pow 
contemplated in the adoption of the resolutions of inquiry of March 5, 1869 ; 
necessary to the proper discharge of the constitutional duties devolved upon 
Congress; that judicial determinations, the opinions of former President's an{ 
uniform usage sanctions its use; and that to abandon it would leave the executiys 
department of the Government without supervision or responsibility and wou) ‘ 
be likely to lead to a concentration of power in the hands of the President whicmm DIRE 
would be dangerous to the rights of a free ve THE 

The resolution was eventually adopted. n June 25 the President sent anothe AND 
protest to the House, claiming that the committee had acted as though they THE 
possessed unlimited power, and without any warrant whatever had pursued , 1 n 
course not merely at war with the constitutional rights of the Executive bum MAT 
tending to degrade the Presidential office itself, to such a degree as torenderif/™ THE! 
unworthy of the acceptance of any man of honor or principle (36th Cong,, si THE 
sess., Globe, p. 3299). The President claimed that the committee had procec Je 
to investigate subjects not warranted in the resolutions; that it had taken testi 
mony ex parte; had dragged private cotrespondence to light, which a truly 
honorable man would never have an even distant thought of divulging. Evey 
members of the Cabinet were called upon to testify. MARCH 

‘‘Should the proceedings of the committee be sanctioned by the House andi 
become a precedent for future times, the balance of the Constitution will be 
entirely upset, and there will no longer remain the three coordinate and inde- 
pendent branches of the Government—legislative, executive, and judicial. Should 
secret committees be appointed, with unlimited authority to range over all the 
words and actions, and i core the very thought of the President, with a view Mr. Hi 
to discover something in his past life prejudicial to his character from parasites ; 
and informers, this would be an ordeal which scarcely any mere man since the fall 
could endure”’ (ibid., p. 3300). 

This last protest of the President was referred to a select committee which 
made a report. There is no question that Congress was firmly convinced, and in 
this case the House, that the power of investigating the President, even wher 
specific charges were not made, constitutionally belongs to the legislative depart- 
ment. The argument made by the Executive in this case only seemed to arouse 
the ire of the House the more. It is true that the President had some stanch 
defenders in the House, but the great majority opposed him. This is seen in the 
vote on the first resolution dissenting from the doctrines enunciated in his first 
message to the Senate, viz, 87 to 40 (36th Cong., Ist sess., Globe, p. 1434) (Eber- 




























ling, p. 170). The 
n answer to the second question: To what extent does the separation of majori 
powers of the Federal Government protect the executive officers? he answer, Mi was nc 
to the extent that there is an answer, is found in the historical right of the legisla i 

tive branch to assert the right of inspection, even over the objections of theg™ “&2Ce 
Executive. Past practices in the Federal Government, in this regard, furnish an The 
inconclusive and unsatisfactory guide. Precedent has never definitively passed HM advance 


the point where the assertion was made. This much, however, can be stated. 
The grant of “‘all legislative powers’”’ to the Congress carries with it an inherent 
power to effectively exercise that grant. This inherent power is not, however, 
self executing; rather it rests with the Houses of Congress and can only be invoked 
by those bodies, usually through their committees. Therefore a comunittee and 
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to the 


its chairman wishing to avoid embarrassing tests of strength where resistances Tho 

anticipated, will weigh carefully the practical question of how far the committee dvigo 
and the House or Senate will go in supporting the demand by affirmative action. Mi MV!S¢ 
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{rn CONGRESS HOUSE OF REPRESENTATIVES es 1595 
9d Session Part No. 2 


oe ooo EE 


DIRECTING ALL EXECUTIVE DEPARTMENTS AND AGENCIES OF 
THE FEDERAL GOVERNMENT TO MAKE AVAILABLE TO ANY 
AND ALL STANDING, SPECIAL, OR SELECT COMMITTEES OF 
THE HOUSE OF REPRESENTATIVES AND THE SENATE, INFOR- 
MATION WHICH MAY BE DEEMED NECESSARY TO ENABLE 
THEM TO PROPERLY PERFORM THE DUTIES DELEGATED TQ 
THEM BY THE CONGRESS 


Marcu 30, 1948.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. HorrMaNn, from the Committee on Expenditures in the Executive 
Departments, submitted the following 


ANSWER TO MINORITY REPORT 


On House Joint Resolution 342 


[To accompany H. J. Res. 342 and H. Rept. No. 1595, pt. 1] 


The minority report which, in several instances, referred to the 
majority report, was submitted to the committee clerk so late there 
was nO opportunity to make answer before the report was printed. 
Hence this answer to the minority report. 

The minority report is not an adequate answer to the proposition 
advanced in House Joint Resolution 342, nor does it cite judicial 
authority which denies the right of the Congress to subpena witnesses 
who may be employed in the executive branch of the Government and 
from them obtain testimony which the Congress considers necessary 
to the proper exercise of its legislative functions. 
ye minority report cites opinions of Presidents and Presidents’ 

visers, 

A President and his Attorney General would, as a matter of course, 
deny the right of the legislative branch to infringe upon what the 
resident considered his exclusive function. Opinions of the Presi- 
dent and of the Attorney General are to be given most respectful con- 
sideration, but they are not law. , 
The law comes either from unquestioned precedent, the Constitu- 
tion and legislative acts, or, if the validity or scope of either be 
questioned, from judicial decisions handed down by courts having 
jurisdiction. 
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As will be later shown, the judicial decisions sustain the right of 
the Congress to the procedure here sought to be established. 

The first sentence of the minority report is not an answer to th: 
proposition advanced by the resolution and the majority report. | 
is the old and the well-established maneuver of, when logic and 
precedent fail, creating a man of straw, then adroitly pushing him over 

Note this first sentence: 

The resolution and the majority report squarely raise, as the majority report 
recognizes, an issue as to whether one branch of our tripartite Government, the 
legislative, may obtain confidential papers from another branch, the executive 
in fields in which that other branch has exclusive jurisdiction. [Italics supplied | 

Certainly, if the information sought is in a field in which the execu. 
tive branch has exclusive jurisdiction, the position of the minority 
would be sound. But that is not the issue here. On page 4 of the 
committee report, under the subhead “The issue,” it is expressly 
stated, and we quote: 

No claim is made that the Conqpese has the right to ge the actions of the 
executive or of the judiciary while acting within the scope of the authority given by 
the Constitution. [Italics supplied.] locked i 

The issue is: Can the Executive or the executive departments with- Ang 
hold information which is necessary to enable the legislative branch consed 
of the Government to perform its constitutional duty, when that such @ 
authority is not given the Executive by the Constitution? teanel 

It should be remembered that neither the Executive nor the judic- & jpinio 
ary has any authority except that given by the Constitution or by the oat 


Congress — 
Be ina . e 
The minority report states (p. 7) that the resolution— again 
* * * proceeds on a highly questionable assumption that the majority of #® correc 


any a committee plus either the President of the Senate or the Speaker begin 

of the House is in a better position than the President of the United States to 

know and determine what information, available to him in and for the carrying °™¢re 

out of his duties, the public interest requires shall be maintained on a confidential # we pr 

basis. course 
That is not an accurate statement of the committee’s position. decisic 

Under the Constitution, the Congress is charged with legislative fune- The 


tions, and, in seeking information to enable it to carry out its duty— J seen f 


the relevancy and the materiality of the subject matter must be presumed. The peo 


burden is on one who maintains the contrary to establish his contention. It ~ 
would be intolerable if the judiciary were to intrude into the activities of the ™ bilitat 
legislative branch of the Government and virtually stop the progress of an it- If t 
vestigation * * * (U.S. v. Bryan, May 21, 1947, 72 Fed. Supp. 58). thorit 

The same reasoning applies to any attempt on the part of the ™® by th 
Executive or the executive departments to “stop the progress of «1% Cong 
investigation.” be he 

To paraphrase the court’s statement, it would be intolerable \{ the % inforr 
Executive were to intrude into the activities of the legislative branch 
and virtually stop the progress of an investigation. As an example 
of exclusive Executive power, we cite the granting of a pardon. Tis! 
is the function of the President, and the Congress may not inquir 
into the reasons for such action. It is not necessary to cite other 


examples. 
Certainly, it cannot be assumed that the Congress, the President 
of the Senate, the Speaker of the House of Representatives, ® co” 


gressional committee, or a majority of a congressional commit 
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less of discretion or patriotism than has the Executive or his advisers. 
At the moment, as in the a, the ee name but the 
Departments of State and Commerce—have their full quota of indis- 
creet individuals, as well as some who seem to be unaware we have 
potential enemies. 

Because of the situation and of the present demands for legislation 
authorizing unprecedented powers and appropriations, it is imperative 
that the Congress avoid unwise and dangerous legislation. It can 
only approximate that result if it has all relevant information. There- 
fore, passage of House Joint Resolution 342 is urgent. 

ing that, in view of the world situation and contending there 
has been no direct clear-cut decision of the controversy now existing 
between the Executive and the Congress, the minority asserts, page 
10: 

The unwisdom of our attempting at this time to enforce this asserted congres- 
sional “right’’ of doubtful constitutionality when 79 Congresses which have gone 
before us have seen fit not to attempt such enforcement is self-evident. * * * 

Clearly this is not the time for two branches of our Government to become 
locked in internecine warfare. 

Answering the last contention first, only a distorted view of the 
consequences of the adoption of this resolution would give birth to 
such a statement. Deplorable, indeed, is our present condition if two 
branches of the Government cannot, in amity, submit a difference of 
opinion to the third branch of the Government, the judicial, in a 
constitutional manner for a constitutional decision. 

The very fact—if it be a fact—that we are still or, if you prefer, 
again confronted by a great national crisis or emergency, upon the 
correct solution of which our future existence depends (and we might 
begin to inquire when one emergency ends, another begins, or whether 
emergencies are not now continuous), is a cogent reason why, before 
we proceed further along the unusual and uncharted and variable 
course mapped out by the Executive, we should obtain a final, judicial 
decision road-marking the proper course. 

The fact that ‘79 Congresses which have gone before us have not 
seen fit to attempt such enforcement” is no reason for further delay. 
None of the preceding 79 Congresses ever was asked to burden the 
American taxpayer with the obligation of policing, educating, reha- 
bilitating the whole world. 

If the executive departments and administrative agencies have au- 
thority to withhold some information from the Congress, do they not, 
ty the same token, have power to withhold all information from 

ngress? If, when they cause bills to be introduced and insist they 
be heard in support thereof, should they not give to the Congress the 
information it seeks and needs? Should the departments be permitted 
to hide their errors and maladministration behind a cloak labeled 
“confidential” and thus defeat a needed remedy? 

As the courts have held, in the discharge of its legislative function, 
Congress must decide what information is relevant to its inquiry. 

The papers and documents of every executive department and 
administrative agency are subject to final disposition by Congress. 
When temporary agencies are terminated, Congress designates the 
depository for the records of the expiring agency. The same is true 
when there is a consolidation of departments under Federal reorgani- 


zation legislation. 
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The obvious purpose of all such laws is to keep the executive agencicgm performit 
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THE RIGHT OF CONGRESS 


As heretofore pointed out, the law which governs us is the common 
law, the Constitution and the acts of the Congress as interpreted by 
the courts. 

Notwithstanding the present trend of the executive departments to 
make rules and regulations and to give to them the authority of law, 
those rules and regulations are recognized only as they have a founds. 
tion on some act of Congress. Nor have we, as yet, given to the 

































ota of either the Executive or the Attorney General the forcelM : 

of law or of a rule or Executive order based upon an act of Congres, °° 
Keeping this truism and the judicial decisions in mind, it must be are 

admitted that the Congress has the power to require the Executive mee 

and the executive departments to give it the information necessary to In 

enable it to carry on its constitutional functions. 1938, : 
The United States Supreme Court, in the case of McGrain y. light 0 

Daugherty (273 U. S. 135, decided in 1927), among other things, said" 





poses is 
absence 





We are of opinion that the power of inquiry—with process to enforce it—is an 
essential and appropriate auxiliary to the legislative function. It was so regarded 


and employed in American legislatures before the Constitution was framed and In U 
ratified. Both Houses of Congress took this view of it early in their history—gjcourt s 
the House of Representatives with the approving votes of Mr. Madison and other Manif 
members whose service in the Convention which framed the Constitution give roo 
special significance to their action—and both Houses have employed the power a with 
accordingly up to the present time. The acts of 1798 and 1857, judged by them” 7 
comprehensive terms, were intended to recognize the existence of this power in ° 
both Houses and to enable them to employ it “more effectually” than before, In cor 
So, when their practice in the matter is appraised according to the circumstancesfi™ limited | 
in which it was begun and to those in which it has been continued, it falls nothing{M measure 
short of a practical construction, long continued, of the constitutional provision of facts 
respecting their powers and therefore should be taken as fixing the meaning of those manner, 
provisions, if otherwise doubtful. not onl} 
We are further of opinion that the provisions are not of doubtful meaning, but, @jall matt 
as was held by this Court in the cases we have reviewed, are intended to be In L 


effectively exercised and therefore to carry with them such auxiliary powers s 
are necessary and appropriate to that end. While the power to exact information 
in aid of the legislative function was not involved in those cases, the rule of 
interpretation applied there is applicable here. A legislative body cannot legislate 
wisely or effectively in the absence of information respecting the conditions which 
the legislation is intended to affect or change; and where the legislative body does 
not itself possess the requisite information—which not infrequently is true— 


said: 


The n 
affect, o 
(273 U. 
stated: 


recourse must be had to others who do possess it. Experience has taught thst Binks 
mere requests for such information often are unavailing, and also that information MM; cq . 


which is volunteered is not always accurate or complete; so some means of com- 
pulsion are essential to obtain what is needed. All this was true before and when In F 
the Constitution was framed and adopted. In that period the power of inquiry— #97 eer 
with enforcing process—was regarded and employed as a necessary and appro tar 
ne oa attribute of the power to legislate—indeed, was treated as inhering in tt. A leg 
hus there is ample warrant for thinking, as we do, that the ‘constitutions! J compel 
provisions which commit the legislative function to the two Houses are intended MM legislati 
to include this attribute, to the end that the function may be effectively exercised. MM Of the 


; . ; wherei 
With regard to the Senate resolution involved, the Court further ticular 
said: of our | 
for cont 


It is quite true that the resolution directing the investigation does not in ter™ BM iii.4 ¢, 
avow that it is intended to be in aid of legislation; but it does show that the subject ment ) 
to be investigated was the administration of the Department of Justice—whethe! I }795 it 
its functions were being properly discharged or were being neglected or mis and ved 
directed, and particularly whether the Attorney General and his assistants wer? 
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prforming or neglecting their duties in respect of the institution and prosecution 
of proceedings to punish crimes and enforce csanees remedies against the 
yrongdoers—specific instances of alleged neglect being recited. Plainly the 
subject was one on which legislation could be had and would be materially aided 
by the information which the investigation was calculated to elicit. This becomes 
manifest when it is reflected that the functions of the Department of Justice, the 
wers and duties of the Attorney General, and the duties of his assistants are 
all subject to regulation by congressional legislation and that the Department is 
maintained and its activities are carried on under such appropriations as in the 
pigeons of Congress are needed from year to year. 
he only legitimate object the Senate could have in ordering the investigation 
was to aid it in legislating; and we think the subject matter was such that the 
presumption shouldbe indulged that this was the real object. An express avowal 
of the object would have been better but in view of the particular subject matter 
was not indispensable. 


Since the decision in McGrain v. Daugherty, the authority of con- 
gressional committees to obtain information from the executive depart- 
ments has been consistently upheld. 

In Townsend v. U. S. (App. D. C. 1938) 95 F. (2d) 352, February 7, 
1938, cert. den. (1938) 303 U. S. 664) the court pointed out that in 
light of McGrain v. Daugherty, supra, a legislative purpose would be 
presumed, and that “power to conduct a hearing for legislative pur- 
poses is not to be measured by recommendations for legislation or their 


absence.” 
In U. S. v. Bryan (72 Fed. Supp. 58 (May 21, 1947), p. 61), the 
court said: 


Manifestly, the sole purpose for which the Congress may carry on investigations 
and secure information is in connection with the exercise of its legislative function 
and with the appropriation of moneys. 

* * . * * + - 


In connection with the exercise of these powers, however, the Congress is not 
limited to securing information precisely and directly bearing on some proposed 
measure, the enactment of which is contemplated or considered. The collection 
of facts may cover a wide field. Obviously, in order to act in an enlightened 
manner, it may be necessary and desirable for the Congress to become acquainted 
not only with the precise topic involved in prospective legislation but also with 
all matters that may have an indirect bearing on the subject. 


” U. S. v. Dennis (72 Fed. Supp. 417 (June 13, 1947)) the court 
said: 


The necessity for investigation and inquiry into matters affecting, or which may 
affect, our Government is one of prime importance. In Mc(frain v. Daugherty 
(273 U. 8S. 185, 174, 47 S. Ct. 319, 328, 71 L. ed. 580, 50 A. L. R. 1) the Court 
stated: ‘We are of the opinion that the power of inquiry —with process to enforce 
lt—is an essential and appropriate auxiliary to the legislative function. It was 
80 regarded and employed in American legislatures before the Constitution was 
framed -and ratified.”’ 


In Fields v. U. S. (Oct. 27, 1947 (App. D. C. 1947), 164 F. (2d) 
97, cert. den. (1948), 16 L. W. 3216) the court said: 


A legislative committee of inquiry vested with power to summon witnesses and 
‘compel the production of records and papers is an institution rivaling most 
legislative institutions in the antiquity of its origin. One of the earliest instances 
of the exercise of this power is found in Sir Francis Goodwin’s case in 1604, 
wherein authority was delegated to a parliamentary committee to summon par- 
cular witnesses and to require the production of records. Prior to the adoption 
of our Constitution colonial assemblies frequently assumed authority to punish 
for contempt any person who refused to appear in answer to a summons or who 
failed to disclose information required for the effective administration of govern- 
ment. After the Constitution was adopted Congress assumed this power. In 
1792 it appointed an investigating committee “to call for such persons, papers, 
and records, as may be necessary to assist their inquiries.” From that date to 
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1929 Congress authorized over 300 investigations to assist the perforamnce of 
its several functions. Since that time Congress has made abundant use of jp. 
vestigating committees, a natural consequence of the expanding scope of legisis. 
tive concern with administration. 


In U. S. v. Josephson ((C. C. A. 2d, 1947) 165 F. (2d) 82, December 
9, 1947, cert. den. (1948) 16 L. W. 3253) the appellate court remarked: 


It is, of course, well settled that Congress may make investigations in aid of 
legislation. (E. g., McGrain v. Daugherty, 273 U. 8. 135, 174, 47 8. Ct. 319 
71 L. ed. 580, 50 A. L. R. 1; United States v. Norris, 300 U. S. 564, 573, 578) 
Ct. 535, 81 L. ed. 808.) And it is immaterial that in the past this particular 
committee has proposed but little legislation * * *. Information gained by 
a committee of this nature, provided its search for the truth may not be frustrated 
by such obstructive tactics as those employed by the appellant, might well aid 
Congress in performing its legislative duties, viz, in deciding that the public 
wore required the passage of new statutes or changes in existing ories or that 
it did not. 


The trend of more recent unreported decisions has been to uphold 
the power of the Congress to require the executive departments to 
give the information sought. 


ABUSE OF POWER 


The argument so often made, and which undoubtedly will be re- 
newed in the debate of this resolution, that congressional committees 
will abuse the power, if it be granted, has been ee answered 
b o statement of the Court in McGrain v. Daugherty ((1927) 273 

. S. 135). 

The Court said: 


The contention is earnestly made on behalf of the witness that this power of 
inquiry, if sustained, may be abusively and aggressively exerted. [Italics supplied. 
If this be so, it affords no ground for denying the power. The same contention 
might be directed against the power to legislate, and of course would be unavailing. 
We must assume, for present pu , that neither House will be disposed to 
exert the power beyond its proper bounds, or without due regard to the rights of 
witnesses. But if, contrary to this aeaeeageee, controlling limitations or restric- 
tions are disregarded, the decisions in Kilbourn v. Thompson and Marshall vy. 
Gordon point to admissible measures of relief. And it is a necessary deduction 
from the decisions in Kilbourn v. Thompson and In re Chapman that a witness 
rightfully may refuse to answer where the bounds of the power are exceeded or the 
questions are not pertinent to the matter under inquiry. 


The contention made on page 4 of the committee report (H. Rept. 
1595) is here renewed. The Executive office is created by the Consti- 
tution. Over the Executive himself and his acts, while within the 
limits of his constitutional power, the Congress has no jurisdiction. 
It seeks none. The executive departments, which were created by 
some act of Congress, which depend for their continued existence 
upon legislative appropriations, are in an entirely different category. 
It is axiomatic that that which the Congress creates, it may destroy 
or regulate. 

That line of reasoning was recognized by the United States Supreme 
Court in the Daugherty case, when it said: 

Plainly the subject was one on which legislation could be had and would be 
materi ou aided by the information which the investigation was calculated to 
elicit. his becomes manifest when it is reflected that the functions of the 
Department of Justice, the powers and duties of the Attorney General, and the 
duties of his assistants are all subject to regulation by congressional legislatio 
and that the Department is maintkined and its activities are carried on under 
such appropriations as in the judgment of Congress are needed from year to yeal 
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Both the majority (p. 3) and the minority (p. 12) reports referred 
to the refusal of ian R. Steelman, an assistant to the President, to 
appear before a subcommittee of the House Committee on Education 
and Labor in answer to a subpena served upon him personally. 
Mr. Steelman, as reason for his failure to appear, in his letter ' stated 
that the President had directed him not to appear. 

In view of the fact that section 192 of title 2 of the United States 
Code ' does not excuse any individual from answering process issued 
by @ congressional committee, it was Mr. Steelman’s duty to appear 
before the subcommittee. The President had no authority to write 
an exemption or proviso into the law. 

Mr. Steelman should have appeared and if, when questions were 
put, it appeared that the matter was confidential, undoubtedly he 
would have been excused from testifying. Had the subcommittee 
sought to force him to make answer to improper questions, he might 
then have claimed his privilege. 

The same rule of law, the same procedure available to courts to 
compel the attendance of witnesses and the giving of testimony, are 
available to congressional committees. The recognized procedure in 
courts is for the witness to appear, and if he, because of a privilege 
recognized by the law, cannot be required to answer, that privilege is 
to be claimed by the witness or by the individual in whose behalf it 
exists. 

The judicial decisions uphold the right of the Congress to the 
authority sought by the adoption of the pending resolution. Logic 
and reason are to the same effect. 

The resolution should be adopted. 

Respectfully submitted. 

Criarge E. Horrman. 


| See appendix to this report. 
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APPENDIX 


The letter referred to on page 92 of this report is as follows: 


THe Wuite Hovussz, 
Washington, March 9, 1948. 
Hon. CLARE HOFFMAN, 
House of Representatives, Washington, D. C. 


My Dear Mr. ConGressMAN: I am returning to you herewith two subpenas 
recently issued to me on behalf of your subcommittee. On Saturday, March 6, 
I received a subpena calling for my attendance at a hearing to be held that after. 
noon. On Monday, March 8, I received another subpena calling for my attend. 
ance at a hearing to be held the same day. 

As you know, my official duties are to advise and assist the President of the 
United States. After the receipt of each of these subpenas, I promptly informed 
the President, and in each instance the President directed me, in view of my duties 
as his assistant, not to appear before your subcommittee. 

Sincerely yours, 
JoHN R. STEELMAN, 
The Assistant to the President. 


The citation referred to on page — of this report is as follows: 


Section 192 of title 2 of the United States Code: 

“Every person who having been summoned as a witness by the authority of 
either House of Congress to give testimony or to produce papers upon any matter 
under inquiry before either Route, or any joint committee established by a joint 
or concurrent resolution of the two Houses of Congress, or any committee of 


either House of Congress, willfully makes default, or who, having appeared, 
refuses to answer any question pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine of not more than $1,000 
nor less than $100 and imprisonment in a common jail for not less than one 
month nor more than twelve months.” 
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Exuisit 2 


UnitTepD StaTes Civit SERVICE COMMISSION, 
Washington, D. C., May 20, 1954. 
Commission Letter No. 54—40. 
To: Central and Regional Office Officials. 
Subject: Expanded public-information program for the Civil Service Commission. 


1. Attached is a summary of the expanded, overall, public-information pro- 
gram of the Civil Service Commission. This program puts into practice the 
principle that “public relations is everybody’s business.” It contemplates that 
the skill, knowledge, and personal persuasiveness of the entire staff of the Com- 
mission will be put forward in the public-information area. In addition, it con- 
templates a working relationship between the Commission’s Public Information 
Office staff and the corresponding units of other Government agencies, based on 
mutual interests in recruitment and employee morale. 

2. Because of staff limitations in the Public Information Office, it is essential 
that operating and staff officials cooperate fully with that Office to get this pro- 
gram into operation. For example, the program provides for systematic schedul- 
ing of speeches by the Commission’s subject-matter specialists before appropriate 
employee groups both in Washington and in the field. Also it is expected that 
byline articles on current developments in a number of special fields will be 
prepared by the specialists most closely identified with each field, assisted by the 
Public Information Office. In addition, consultation with employee groups on 
current studies and proposals is to be extended. Further details on the me- 
chanies of operations under this program will be provided later. 

3. Together with the addition of new elements, the expanded program calls 
for increased emphasis on fundamentals. Good press relations, for example, 
depend basically on fast and impartial release of timely information to all me- 
diums. It is important that heads of central-office bureaus and staff offices 
assure themselves that they have in operation effective and prompt means for 
getting word of newsworthy activities to the Public Information Office. 

4. In order to launch the new public-information activities and put them on 
a going basis, Charles J. Nelson, Deputy Public Information Officer, has been 
specifically designated to follow through on elements which have been added to 
the former Public Information Office program. 

5. The substance of this expansion of the Commission’s public-information 
program will be incorporated in appropriate manuals or handbooks. A hand- 
book on public relations for regional offices has been prepared and will follow 
this letter to the field in the next few weeks. This handbook should help regional 
offices to carry out the objectives expressed in this letter and its attachment. 


Joun W. Macy, Jr., Executive Director. 
Attachment: Public-information program for the Civil Service Commission. 


Pustic INFORMATION PROGRAM FOR THE CIVIL SERVICE COMMISSION 
PUBLIC OPINION I8 IMPORTANT 


Under our form of government, public opinion exerts a tremendous, and often 
controlling, force upon every idea, every activity, every organization, every group, 
and every individual. Unfortunately, public opinion is not always sound since 
itis frequently based not only upon fact, but also, in varying degrees, upon false- 
hood and rumor. Therefore, public opinion can be correct, partly correct, or 
completely erroneous. Its degree of correctness is in direct proportion to the 
percentages of fact, falsehood, and rumor the public receives. The organization 
Which makes no effort, or an incomplete one, to inform the public frequently has 
its activities hampered or obstacles placed in the way of its achieving worthwhile 
objectives because the public did not know, understand, and believe. 


341 





342 (NFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


WHAT IS PUBLIC INFORMATION ? 


Public information is the continuing process by which the Civil Service Com. 
mission discharges its obligation of keeping the public informed of the “public's 
business” and endeavors to obtain the good will and understanding of its own 
personnel and Federal employees in general, and of the public at large. The 
Commission works toward these objectives within the Government by stimulation 
of a two-way flow of information between management and the individual em. 
ployee and outside the Government by use of all available channels of communi- 
cation. 

Public information is a tool of management; it helps the Commission discharge 
its responsibilities, such as the recruitment and retention of highly qualified 
persons for the Federal service and the improvement of Federal personnel 
management. 


ITS LIMITATIONS 


Public information is no panacea for the ills of any organization. It is simply 
the means by which the story of the organization, its people, and its activities, 
is transmitted. It cannot change the story. The story to be told is built into 
an organization by those who conduct its business. If the story is bad, public 
information cannot—by the written word or other means—make it good. 

Nor can public information, in any of its many liaison functions between 
management and employee or between the organization and the general or 
special publics, assume, in any instance of contention over Commission policies or 
operation, the power of decision leading to the resolving of the contention. It 
ean and should advise, but such power of decision rests with those operating 
officials to whom it has been properly delegated. 

Those who operate the public-information program must place further limita- 
tions both upon the program and themselves. The program must be conducted 
for what it is—a tool of management—a means to accomplish a mission—anot 
an end in itself. Unless inseparably tied to operations, a public-information pro- 
gram cannot effectively advance the purposes of the organization it represents. 


HOW DO OTHER ELEMENTS OF THE COMMISSION’S ORGANIZATION FIT INTO THE 
PROGRAM ? 


The other elements of the Commission’s organization are the core of the 
whole program because they must build the good story—and they must help to 
tell it. On the one hand they are the source s of information from which the 
Public Information Office draws the organization’s story. On the other hand, 
with the help of the Public Information Office, the top officials in these other 
elements are a means through which the story is told. 

Of particular importance to the public-information program is the Bureau 
of Programs and Standards. This is so because within this Bureau are devel- 
oped the plans and studies which may lead to significant changes affecting some 
of the “publics” with which the Commission is concerned. It is a focal point for 
the Commission's efforts to improve personnel management. Its part in the 
Commission’s story is particularly important because the Bureau is frequently 
working toward improving the very parts of the Federal personnel-management 
program which are current targets of criticism. To inform the public and inter- 
ested groups of these efforts, at the proper time and by the proper means, would 
seem to be an excellent way of stopping the criticism. 

For example, the Employee Relations and Benefits Section of this Bureau has 
established a procedure for consultation with employee organizations and other 
interested public segments on many phases of the Government’s personnel 
management system. 

The Public Information Office can help strengthen these consultative relation- 
ships, and can publicize studies and plans as appropriate ; but it cannot substitute 
itself for the program elements of the Commission’s organization. It does not— 
and should not—have the power of accepting or rejecting the views advanced by 
outside groups. Such power must remain with those elements of the Corimis- 
sion’s organization which conduct the Commission’s operations. 


HOW DO OTHER AGENCIES FIT INTO THE PROGRAM? 


Other agencies will take an important part in the program both from the stand- 
point of the public information facilities they can offer and from their interest 
in the solution of problems which are common to all agencies in the fields of 
employee recruitment and employee morale. 
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To take advantage of these facilities and this interest, agency public informa- 
tion officers will be asked to discuss with Commission public information repre- 
sentatives the problems that are common to all agencies in terms of employee 
relationship as they affect recruitment and morale. The Commission Public 
Information Office will take the initiative in evolving information procedures 
of mutual benefit. 

In addition, the Commission’s Public Information Office will establish and 
maintain close liaison with the public information offices of other agencies to 
provide for a continuous exchange of ideas between agencies in relation to 
solution of mutual information problems. 


OPERATION OF THE PROGRAM 


The Civil Service Commission has important relationships not only with its 
own employees and the general public, but with special publics such as Congress, 
the management of other agencies, the employees of other agencies and the 
organizations that represent them, and top leadership of the administration. 
What makes it even more complex is that all of these relationships are inter- 
locked; that is, the various organizations with which the Commission has 
relationships are in turn related to one another. 

The activities of the Public Information Office, both present and proposed, 
to reach these “publics” effectively, grouped according to available channels of 
communication, are the following: 


Newspapers (general) 

In addition to the present practice of supplying newspapers with general news 
releases on all Commission activities, the following new activities will be 
developed : 

1. Scheduling press conferences at which to “break” major stories. 

2. Preparation of Sunday feature articles, both written and picture. 

3. Preparation of byline articles by top officials of the Commission for 
feature or other use. 

4. Preparation of articles for columnists to use as “guest” articles. 

5. Placing emphasis on localized stories for hometown papers. 

6. Preparation of suitable background material on the Commission and 
Federal personnel management in general for reference files of newspaper- 
men who have Government as a “beat.” 

7. Preparation of special articles for weekly newspapers upon request. 

8. Expansion of picture and mat service to newspapers. 

9. Holding of briefings by top officials with newspaper reporters who 
have Government as a “beat.” These briefings for background, rather than 
as source of information for publication. 

10. Taking more aggressive action in arranging for press coverage of top 
Commission officials Ga inyxpection trips to regional offices. 


Special publications (trade papers, veterans’ newspapers, employee press, etc.) 
In addition to the present practice of supplying these publications with our 
general press releases, the following new activities will be developed: 
1. Preparation of special byline articles by top officials of the Commission 
covering items of specific interest to such news mediums. 
2. Preparation of special articles upon request without byline. 
3. Establishing of mat service for those publications which can use it. 
4. Preparation of single pictures and picture series either upon request 
or our initiative. 
5. Preparation of suitable background material for transmittal to their 
reference libraries. 
6. When practical, holding of background briefings for employee-veteran 
press representatives. 


Vagazines 

In addition to the present practice of encouraging individual Commission 
employees to write on Commission activities and submit them to magazines after 
clearance by the Public Information Office, the following new activities will be 
developed : 

1. Preparation of a circular suggesting to magazine editors story possi- 
bilities, including pictures on Commission activities. Such stories would be 
Written by the magazine’s own writer in most instances. 

2. Ocvasional preparation of stories on Commission activities for byline 
of Chairman. 
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3. Preparation of suitable picture stories for submission to picture 
magazines. 

4. Making personal contact with magazine writers who free-lance to 
interest them in preparation of stories on Commission activities. 


Radio and TV 


In addition to the present practice of: 

1. Supplying radio and TV news commentators with general news releases 
on Commission activities. 

2. Supplying, through the National Association of Radio and Television 
Broadcasters, manpower spot announcements to radio and TV stations 
throughout the country, 

3. Arranging, at the request of radio and TV stations, for Commission 
representatives of the central office to appear on radio and TV programs, 

4. Providing regional offices with suitable interview-type scripts for local 
radio and TV broadcasts, 

the following new activities will be developed : 

1. Urging radio and TV representatives to attend press conferences. 

2. Seeking radio and TV coverage of special events such as presentation 
of awards to employees. 

83. Initiating arrangements for radio and TV appearances by top officials 
of Commission on news, interviews, and panel-type programs. 

4. Through Federal agencies which cooperate in radio and TV dramatic 
programs, urging more mention of jobs done by Federal employees. 

5. Providing guidances to assist regional directors in making additional 
local contacts for purpose of initiating radio and TV appearances for them- 
selves and other Federal employees. 

6. Through regional directors and through agency public information 
channels, urging increased local radio and TV appearances of employees of 
other agencies. 

7. Providing agency public information offices with suitable factual ma- 
terial for use in various radio and TV programs they may now have. 

8. Take more aggressive action in arranging for radio and TV appear- 
ances of top Commission officials during inspection trips to regional offices 


Motion pictures 


The most economical means of using the power of motion pictures is through 
the purchase of “kinescopes” resulting from TV appearances of top officials. 
For comparatively small cost, we have been able to obtain 30 minutes of sound 
film which can be shown and reshown to “captive audiences,” particularly by 
regional offices. It is, therefore, proposed that arrangements of this kind be 
made at suitable intervals, particularly in connection with launching of any 
major new program—for example, a program for conversion of indefinites. 
Achievements of Federal employees should also be made the theme of one of these 
kinescopes. 

Other proposed new activities in this field include: 

1. Consultation with agency public information offices to determine 
whether, at the showings of films about their agencies, a suitable statement 
on Federal employees could be read. The statement would simply remind 
the audience that the individuals in the picture are Federa) employees and 
comment on procedures for selection and/or comment about the contribution 
they have made to better life for the American people, etc. Perhaps a 
strip could be dubbed into at least some of these films to accomplish the 
same purpose. This, if possible, would be preferred. 

2. Alerting public information offices of all agencies to the desirability 
of incorporating information on Federal employees in any special feature 
coverage by newsreels of operations in their agencies. 

3. When practical, seeking newsreel coverage of special or news events 
concerning Commission activities. 


Speakers 
In addition to the present practice of— 
1. Accepting requests for top officials to speak before various groups, 
2. Disseminating to the regional offices for revision and local use, copies 
of speech texts prepared for use of top officials in the central office, 
8. Providing copies of speech texts not only as news release material, bul 
also as background information for various interested groups, 
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the following new activities will be developed : 

1. Arranging, with their permission and when possible, for the Chairman 
and the other Commissioners to address influential, opinion-molding groups, 

2. Establishing in the central office a speakers’ bureau which will be 
composed of bureau chiefs and other employees who have the necessary 
experience from the standpoint of Commission background and speaking 
skill. Through this bureau, speaking engagements will be sought before 
all suitable publics, such as employee organizations, veteran organizations, 
educator groups, and other influential groups. 

3. Providing regional officials, such as the regional director and the 
veterans Federal employment representative who speak frequently before 
local groups and at conventions, with suitable complete speeches and speech 
inserts for their use. 

4. Conferring with agency public information officers regarding the pos- 
sible use by their top people of speech insert material on Federal employees 
and Commission activities. 

5. Seeking to tie in with various school programs which feature guest 
speakers at assemblies. 


Special interest publics 

The special-interest publics, noted earlier, must be given important considera- 
tion in the Commission’s public information program; not only because they 
have a special need for information but also because such groups frequently 
help to mold public opinion. To reach many of these groups, we must go beyond 
the use of the normal means of communication listed above. Special means 
must be instituted and they must include person-to-person contact. 

The Commission is peculiarly well-fitted to perform this special liaison, 
especially in the matter of person-to-person contact. Many units such as the 
Veterans Counseling Service Office, the Employee Relations and Benefits Section, 
und the Interagency Group already exist and have been performing effective 
liaison with these special-interest publics. The intent of the Public Information 
Office will be to strengthen this personalized contact and to establish a program 
in that field which will assure that all groups will be informed of this oppor- 
tunity and will take advantage of it. 

Some of the activities already being carried on in this field include: 

1. The Employee Relations and Benefits Section arranges for participa- 
tion of employee organizations, agency personnel, and other special groups 
in the study stage of its various projects such as, reduction in force, em- 
ployee participation in personnel management in the Federal service, and 
appeals and grievances. 

2. The Veterans Counseling Service Office maintains constant personalized 
contact with the headquarters of the veterans organization and, through 
the veterans Federal employment representatives, has nationwide liaison 
with these groups. 

3. The Program Planning Division in the Bureau of Programs and Stand- 
ards provides for briefing employee organizations and other special-interest 
groups when the Commission is considering legislative proposals. 

4. The Public Information Office arranges for special interviews by mem- 
bers of the special-interest publics with Commission staff officials. 

5. The Inter-Agency Advisory Group, under the chairmanship of the 
executive director, provides for participation by agency personnel directors 
in all phases of the Commission’s activities in the Federal personnel field. 

Other means of reaching these special-interest publics which fall within the 
responsibility of the Public Information Office include: 

1, Dissemination of important and comprehensive background material 
such as, copies of important staff studies and reports, testimony of the 
Chairman given before congressional committees, and copies of special 
documents such as, the Graphic Presentation on Federal Employment. 

2. Preparation and dissemination of fact sheets and question and answer 
summaries which contain information on, various subjects of interest to these 
special groups. These fact sheets and summaries include information on 
such subjects as, leave, pay, removals, promotions, retirement, etc. 

3. Preparation of exihibit material telling the story of the Commission 
for use at conventions or exhibitions of these special-interest publics. 
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4. Dissemination of pamphlets and other pertinent printed material such 
as, Veteran Preference in Federal Employment, Reductions in Force ip 
Federal Agencies, Annual and Sick Leave Regulations, recruiting pamphlets, 
both general and special, etc. 

Proposed new activities designed to reach these special-interest publics and to 
strengthen liaison with them include: 

1. Special effort will be made through the speakers’ bureau (to be estab. 
lished in the central office, as noted earlier in this document) to have top 
Commission officials speak before gatherings of these special-interest publics, 

2. Staff officials will be asked to prepare special documents in their par. 
ticular fields for dissemination to these special groups either as background 
information or as signed, authoritative articles for publication in suitable 
news media. 

8. Consultative relationship between the Commission’s staff and repre- 
sentatives of employee organizations and other special publics will be 
strengthened. 
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CL 54-39(1) 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 


May 15, 1954 
PIO; PWS: gch 


COMMISSION LETTER NO. 54-39 
TO CENTRAL AND REGIONAL OFFICE OFFICIALS 


SUBJECT: Handboox on Public Relations for Regional Offices (S-816) 


1. This Handbook contains instructions, guides, and suggestions to regional 
office personnel concerned with the conduct of public information activities. 
It was prepared because regional directors, at their most recent central 
office conference, expressed a need for such guidelines. 


2. The Handbook does not replace or alter any policies or instructions set 
forth in the Organization and Policy Manual; however, certain parts of the 
OPM have been quoted or referred to in the Handbook for emphasis. 


3. The Handbook provides a ready reference for field personnel who deal 
with representatives of information media. It is not a code of inflexible 
rules covering all information public relations situations and activities; 
rather, it is a broad guide for those ¢ ‘tivities. 


4. The discussion relating to dissemination of news is not intended to 
change present procedures for publicizing routine examination announcements. 
However, we plan to include additional information on examination announce- 
ment publicity in another issuance in the near future. 


5. The Public Information Office will make revisions or deletions in the 
Handbook from time to time in order to make it more helpful to field person- 
nel whose duties involve public relations and public information activities. 
Inasmuch as the Commission has not had such a Handbook in the past, your 
comments and information on your experience in using the Handbook will be 
welcomed, for they will guide the Public Information Office in revising the 
material as necessary. 


6. Five copies of the Handbook are being sent to each regional office and 
one copy is being sent to each branch office. Information copies are being 


sent to central office officials. 


John W. Macy, Vr. 
Executive Director 


Distribution Handbook S-816 


File: Handbook S-816 
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PURPOSE OF THE HANDBOOK 


This handbook was prepared because regional directors felt that they needed some- 
thing to assist and guide chem io the handling of public information and public relations 


matters. 


Good public relations is part of good administration. This handbook should help in 
the development and conduct of sound public relations and information programs in region- 


al offices. 


It is a ready-reference guide for field personnel who must deal with representatives of 
information media. It is not intended as a code of inflexible rules to cover all information 
and public relations situations and activities; rather, it is intended as a broad guide for 


those activities. 


Regional directors and others who use this handbook should be familiar with Chapter 
BS (Public Relations) of the Organization and Policy Manual. Better understanding of 
public relations and public information also can be gained from a study of Public Rela- 
tions for Government Employees: An Action Program, Personnel Report Series No. 524 of 
the Civil Service Assembly. Published in September 1952, copies of the booklet were 


sent to regional offices at that time through the former Federal Personnel Council. 
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PART ONE 
GENERAL POLICY AND BACKGROUND 


“The Commission wishes the public to be well informed with respect to the 
Commission’s functions, ite objectives, its programs, and some of its major 
problems. The Commission can accomplish more if the public understands 
these things.” 
—~ B5.02 

. Re 


The Commission recognizes that the people have a right to the facts about their Gov- Th 
ernment. Therefore, the information policy is to give clear, complete, accurate, and nissio 
prompt replies to inquiries about what the Commission is doing and why. Commission tion me 
representatives should be familiar with and practice this policy. trative 
a publi 
may be 
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There is a growing public awareness of the importance of assuring that information 
about Government is made available to the public. in recent years, many prominent citi- 
zens and influential information media groups have been campaigning against the with- 
holding of information by Government agencies. Meanwhile, administrators in Government 
have become increasingly aware that good public relations practices contribute to the 
accomplishment of the tasks agencies must carry out. 


An Executive order issued in 1947 focused attention on the question of the public's 
right to information about Government. The order authorized all agencies -- not just the 
defense agencies -- to classify security information. It drew heavy fire from “Freedom of 
Information” committees and the press in general. They contended that agencies would oe 
use the order to withhold non-security information to which the public should have access. oe 
President Eisenhower recently took heed of these complaints and replaced the old order oe 
with Executive Order 10501 which limits to 16 agencies the authority to classify security In 
information, divide 
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Although the Commission policy is to release information about its activities freely 
and frankly, certain types of information must be restricted in the public interest. For 
example, in fairness to competitors who may not receive appointment, or who may not wish 
their present employers to know they are competing, names of applicants for civil-service 
positions in general are not furnished to the public. To publicize names of competitors 
would discourage people from taking competitive examinations and thus impair the Com- 
mission objective of obtaining the best-qualified applicants for every job to be filled. 


tivitie 


Other types of information on which there may be restrictions are listed in B5.01.04 
of the Organization and Policy Manual. 
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PART TWO 
RESPONSIBILITY AND ORGANIZATION 


“Every employee of the Civil Service Commission ia responsible, to a greater or 
lesser degree, for public relations. Some responsibilities are formally assigned; 
others reat upon all employees by virtue of their employment.” 

~ BS5.01 


|. Responsibility of Public Information Officer, Central Office 


The Public Information Officer, central office is responsible for maintaining the Com- 
nission’s working relationships with the press, radio and television, and other informa- 
tion media. He has full charge of the public information program, subject to the adminis- 
trative direction of the executive director. But every Commission employee in a sense is 
a public relations representative of the agency. The attitude or action of a receptionist 
may be just as important to Commission public relations as that of an information spe- 
cialist whose duty it is to make public information about the Commission. 


Two basic principles of public relations are often overlooked: 
a. Good public relations is based primarily on good performance. 
b. Publicity is only a part of any public relations program. 


The product of public relations is public opinion. If the performance of an organiza- 
tion is good, if its contacts with the public are satisfactory, if information about its ac- 
tivities is adequate and readily available — public opinion about the organization will be 


good. 


In a democracy, public opinion exerts a tremendous force upon every idea, every in- 
dividual, every activity, and every group. No phase of American life can escape its 
influence. Unfortunately, public opinion is not always sound, since it is sometimes based 
upon falsehood and rumor. Therefore, it can be correct, partly correct, or completely er- 
roneous. Its degree of correctness, however, is in proportion to the percentages of fact, 
falsehood, and rumor given to the public. Consequently, the Commission's public rela- 
tions efforts should be directed toward disseminating all releasable facts about its ac- 
tivities, 


Public relations cannot shield poor performance. It is not a substitute for doing the 
job. It can make the task easier by telling the truth. It can better performance by finding 
the facts. 


Public relations does not plead a view of its own but seeks to describe an honest 
picture from which the public can draw its own conclusions. 











352 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


2. Employees as a “Public” 


A public relations program should provide for making members of an organization sales 
men for the organization. No matter how successful the program is in placing news re- 
teases, radio programs, magazine stories, etc., the whole program oan fail if the members 
of the organization are not sold on the organization and ite programs. They will reduce 
the effectiveness of the public relations program if they criticize the organization in their 
personal contacts on and off the job. 


Therefore, employees of the Commission and of ali Federal agencies must be regarded 
as a first-line public. Public relations, kike charity, begias at home. 


3. Responsibility of Regional Directors 


Regional directors play a key role and have a special responsibility ia the Commis- 
sion’s public relations and information program. They have full responsibiliry for the 
conduct of informational and public relasions activities in theit respective regions. This 
responsibility ie one of the most important that they have to exercise. 


The Publie Information Office can provide guidelines and materials or occasional 
help on specific problems; but the day-to-day conduct of an adequate program in the re- 
gions is part of the overall administrative responsibility of the regional directors. 


A regional dieector, however, may have neither the time nor the facilities for working 
out the plans and details of a professional public relations program or campaign, or for 
creating the devices and materials that may be needed. Some regional directors have 
solved this problem ia part by delegating to ‘staff members the handling of details of 
public relations and nublic information in addition to their regular duties. Ideally, staff 
members who are assigned this responsibility should have had some experience in press 
and public relations work. 


This handbook should help the regional director or staff member handling information 
and public relations ina the field. 


Fhe Public Information Office will keep regional directars informed about developments 
ia ehe information and public relations program. It will also provide information materi- 
als ~ including news releases, fact sheets, radio scripts, speeches, ahd visual aids -- 
for use or adaptation in the field. On request of regional directors, the Public Information 
Office will assist in preparation of articles, radio scripts, addresses, and other informa- 
tional material. It will also review for clearance materials prepared in the field (See 
B5.02.04 and B5.03.01-.06). It will advise and counsel regional directors on public rela- 
tions matters. And it will keep the regional offices informed of good public relations 
practices throughout the Civil Service Commission. 
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Public relations frequently is described as a two-way street. Therefore, regional di- 
rectors or their designated representatives should alert the central office to developments 
affecting the Commission’s public relations. 


Copies of news releases (other than routine), radio and TV scripts, speeches, and 
other informational materials produced in regional offices should be forwarded to the 
Public Information Officer. Unless clearance is required, such materials need not be 
sent in prior to the time they are used, but neither should the transmittal be unduly délayed. 


The Commission particularly wishes to receive clippings not only of items which 
result from its press releases, but also editorial comment, articles, and items of any kind 
which pertain to the Commission’s work or to the Federal civil service. 





354 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


PART THREE 
THE FIELD PROGRAM 


Without a staff specifically employed to handle public relations and information, a re- 
gional office can hardly be expected to conduct a full scale program comparable to those 
of agencies that are staffed and equipped for such activity. Every regional office should 
conduct a minimum program, however. 


Even a minimum program, whether operated by the regional director personally or by 
staff members on a part-time basis, should give adequate attention to press, radio and 
television, and community relations. 


1. Press Activity 


The principal medium through which the public learns about the work of the Commis- 
sion is the press. 


Regional directors should be personally acquainted with editors of newspapers in the 
area, in the interest of developing effective relations on Commission informational ac- 
tivities in the region. The regional director or staff members designated to handle infor- 
mational activities should establish and maintain liaison with representatives of the daily 
press. It is also important to establish a relationship with the wire services and important 
weekly newspapers and special publications. If actual working relationships cannot be 
maintained with weeklies and special publications, they should at least be serviced with 
news releases and other information material. 


Once having established contact with the press, the simple formula for gaining and 
holding the respect of editors is: (a) give them all the facts; (b) never color or misrepre- 
sent them; and (c) be accessible and cooperative. 


Many inaccurate stories have been printed because the press did not receive sufticient 
cooperation or could not check an authoritative source. 


When an agency contact renders good service, the editor appreciates it and looks on 
him as an ex-officio member of his staff assigned to the Federal “beat.” 


In addition to maintaining liaison with editors and reporters, the minimum press ac- 
tivity should include issuing news releases, whenever the office has an announcement to 
make, and replying to inquiries from the press. 


Release information impartially and simultaneously to all interested media. 


Basic distribution of regional news releases should include the three news services ~ 
Associated Press, United Press, and International News Service -- and principal daily 
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newspapers. When it is not practicable to issue a prepared news release or otherwise 
give notice to all interested media, the information should at least be telephoned to the 
three news services, which generally will carry items of more than purely local interest. 
All dailies and many weeklies subscribe to one of the three news services. 


2. Radio and Television Activity 


Radio and television both entertain and inform. They reach vast publics, general and 
special. These media should be serviced under a minimum public relations and informa- 
tion program. 


The least a regional office should do is make its news releases available to radio and 
TV stations. Most stations have at least four or five news broadcasts every day, and some 
stations announce the news every hour. A wide audience is lost if radio stations do not 
get Commission releases. 


In addition to disseminating straight news, radio stations welcome good public service 
programs. Smaller stations are especially eager for quality public service shows to fill 
out their broadcast periods. 


Public service time can be booked in periods ranging from 20-second spot announce- 
ments up to full hour programs. 


The central office, in an arrangement with the National Association of Radio and 
Television Broadcasters, sends recruiting messages to stations throughout the nation. 
But a regional office may issue recruiting spot announcements to stations in the region 
when it has an appropriate message, and when the use of this medium is justified. 


Public service programs, as distinguished from spot announcements, may take the 
form of interviews, panel discussions, newscasts, or a combination of these. Many Fed- 
eral agencies use one or more such formats for regular weekly programs. A few agencies 
also issue recorded programs that use music and other forms of entertainment as vehicles 
for their messages. ? 


Commission offices generally have not sought regular programs, but do participate in 
occasional programs on request of radio stations. If a regional office staff member has the 
talent and time to prepare a regular program, however, the office probably could schedule 
a series on a local station. 


Central office, from time to time, will supply field offices with radio materials, includ- 
ing speeches, interview scripts, and spot announcements. These can be adapted for current 
use or held in file for adaptation and broadcast when opportunities develop in the region. 


Practically everything said about radio in the preceding paragraphs also applies to 
television. TV programs, however, take more time to prepare and must appeal to the eye 
as well as che ear of the audience. A regional office probably would find it impractical 
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to undertake a regular TV series, but a one-shot program on request of a station would 
not be a difficult undertaking. The Public Information Office will give advice and assist- 
ance in preparing TV material on request. 


If you have an idea for a radio or TV presentation, contact the program director or 


public-service director, and tell him what you have to offer. If your idea is good, if you 
can produce what you promise, and if the station has time available, the station mange- 
ment will be receptive. 


3. Community Relations 


Community relations offers a broad and fertile field for firthering public relations, as 
regional offices have discovered. Conventions, seminars, assemblies, business and civic A basi 


group meetings and luncheons, schools, Federal agencies, window displays -- all are you want ¢ 


excellent outlets for Commission information. nedia to ¢ 


Talks and participation in panel discussions are the most economical and common panty 
means of reaching these audiences. But exhibits and literature can be effectively and in- 


expensively presented to them as well. 


From time to time, central office will send material to regional offices for use before 
these publics. Resourcefulness and ingenuity of regional office personnel can add to the 
stock of materials for local presentation. When developing material locally, it is well to 
make the message general enough so that it can be used more than once and before mort 
than one specific group. On request of regional directors, the Public Information Officer 
will give advice and assistance ia planning and producing visual materials. 
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PART FOUR 
IDENTIFYING COMMISSION PUBLICS 


The target of public relations is a public -- ranging from a specific small public to the 
yeneral public. “Public” is a PR term for any group that has at least one thing in common. 
Of the 160 million citizens of the United States, 9 million are farmers, 16 million are organized 
borers, 19 million are grade school pupils, 2 million are college students, and 2 million 
ue professional people. Each constitutes a “public” ~ and each of these groups can be 
oken down into many smaller publics: all the doctors...all the first-graders in Cincin- 
uti,..all che dairy farmers with incomes of $5000 or more. 


A basic step in developing a public relations program is to identify your publics. When 
you want to teach the general public, you use the “buckshot” technique - employing mass 
media to Convey your message. If you waat to reach a specific public, you use the “rifle” 
wchnique -- channeling your message through the special media that will reach a selected 


poup. 


The Commission is concerned with many publics, ranging from the general public to 
weh hard-to-find individuals as Sanskritists. 


Commission publics include present and potential applicants for Government jobs, 
(Commission employees, individuals with needed skills, officials of Federal agencies, 
Congress, and Federal workers. You can divide and subdivide any of these publics, and 
you can add others if you seriously consider the different groups who are interested in the 
Commission or to whom you have something to say. 


After you identify your publics, the next step is to determine the media for reaching 


those publics. For example, you use the mass media as well as special media to reach 
the general public; to reach your own employees, you would use your employee bulletin, 
xepare an official written communication, or deliver your message through supervisors 
o at an assembly of workers, To reach an individual - still a “public” -- you use a 
personal visit, telephone call, or letter. 
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PART FIVE 
PREPARATION OF INFORMATION MATERIALS 


l. News Releases 


There are ¢wo general types of stoties published by newspapers -- “spot” news and 
“features.” 


Spot news is an account of an event that has happened, is happening, or is about to 
happen. It differs from the feature story in the way it is written and in the time element. 
Speed of handling generally is of prime importance in releasing spot news, while the 
feacure usually emphasizes human interest. 


Regional offices are concerned more with spot news than features. Some offices may 
never prepare a feature story, but they should make editors and reporters aware of 
feature possibilities. Features require the “touch” and the “know-how” of the experi- 
enced writer. On the other hand, anyone who can cast a simple sentence can write a spot 
news story if he observes a few simple rules. 


A spot news story should follow a straight course from the “lead” paragraph to the 
end, with important facts coming first. Ideally, the lead will give the gist of the whole 
story and be able to stand alone if space limitations of the newspaper make it necessary. 
Customarily, the lead wil! include the who, what, when, where, why, and, possibly, che 
how of che story. However, the five “W's” may be scattered through the first two or three 


paragraphs. 


No news story is complete without these elements. The writer must keep in mind: 
what happened? who did it, or to whom did it happen? when? where? why? how? 


The structure of a good news story has been described as an inverted pyramid: the 
base of the story is packed into the lead, and additional facts, elaborating on the main 
points, are placed in succeeding paragraphs in order of their importance. Thus, the least 
important points can be lopped off from the end of the story if it is necessary during edit- 
ing or in fitting type into the form. 


News releases should be written clearly and concisely. Avoid awkward phraseology and 


long words which the average reader might not understand. Write in simple language. 
Strive for brevity; use the fewest possible words per sentence and sentences per para- 
graph. Write forcefully; make an impression on the mind of the reader. 


Accuracy is all-important, particularly in names, dates, titles, addresses. 
Here are some other points to remember in preparing a news release: 


a. Use plain white, letter-size paper. (Bond or mimeograph stock, but never oniow 
skin.) 


*In th 
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Type on only one side of the paper. 
. Double space the copy. 


You may mimeograph releases prepared for more than one paper, but avoid sending 
carbons, where possible. 


. Identify the issuing office, including the address and telephone number with the 
extension of the person who may be called for additional information. (This is 
usually centered at the top of the page.) 


, Specify, in che upper left-hand corner of the first page, the release date or condi- 
tions under which the information is releasable. For example: 


For Release in morning papers 
Friday, December 4, 1954 


or, 


For release in afternoon papers 
Friday, December 4, 1954 


or, (in the case of a speech) 


For release on delivery, expected about 
4:00 p.m. (EST), Friday, December 4, 1954 


or, 
For Immediate Release® 


. To give che editor space for identifying slugs and headline, start your story about 
three inches below your release specifications. 


Leave at least a l-inch margin on each side of the copy. Indent paragraphs at 
leadt five spaces. 


Try to end each page of copy with a complete sentence and paragraph. 


. If the release runs two pages or more, type the word “MORE” at the bottom of each 
page except the last, and number the pages after the first one. 


. At the end of the story write the symbol “#” or the word “END.” 


. Don’t ask the editor for special attention or handling of releases; the newspaper is 
the judge of the value of a news item. 


*In the case of an immediate release, which the editor may use on receipt, the issue date should be shown 
oe the top of the page. Papers generally prefer a specific advance time for release of a publicity story, so 
immediate releases” should be used only when there is a compelling reason which makes the usual timing 
impracticable. 
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Localizing Releases. If you decide to make local or regional distribution of informa- 2 Ra 
tion contained in central office releases, the stories should be localized. That is, R 
you should reproduce your own release, making your office the source of the announce. - 
ment, and highlighting the part your office will play. ply. 
For example, if you want to assure regional publicity on a change in regulations ry 
announced simultaneously in Washington, you can handle the release in the following om 
manner: nounce 
should 
A new plan for re-employment of Federal career workers laid off in reductions 
in force -- requiring agencies to fire indefinite employees if necessary to make Spe 
room for displaced career workers - was announced today by the U. S. Civil Serv- are 
ice Commission. rea 
The Regional Office, with jurisdiction over Federal establishments in me 
» and g reported here that personnel officials of all agen- yer 
cies will have details on the program in the next few days. Regional Director 
» who will be responsible for the program in this area, said the pro- 
gram will be effective 
gor 
Or, approach it as a second-day follow up of a central office story in this manner: 7 
Ot | 
Personnel officers of Federal agencies in » and anc 
have received details on the new plan for re-employment of Federal 
career workers laid off in reductions in force, the Regional Office of the 
U. S. Civil Service Commission announced today. Th 
The plan, which requires agencies to fire indefinite employees if necessary to sp 
make room for displaced career workers, becomes effective , and it ap- ie 
plies to career workers laid off after The plan was announced by 
Chairman Philip Young of the Commission in Washington yesterday. lis 
to 
Additional details can be lifted from the central office release, and you can fill it 
out with local information. Ra 
tio 
Press Interviews. Many times you will release information in personal interviews, or for 
telephone conversations with press representatives. Here are a few points to keep in for 
mind dealing with the press: tnt 
n 
a. Be courteous. oft 
sci 
b. Be honest and give factual information. If you don’t know or are not sure of oad 


the answers, check first and then give out the information. 


c. Try to arrange interviews by appointment, in advance, so you can discuss and 
organize your information before the interview. 


d. Don’t ask for “breaks,” press clippings, or other favors from reporters and 
editors. 


e. Make background, biographical, photographic, and other material available on 
request. 
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2 Radio Material 


Radio writing is more specialized than press writing, but some of the basic rules ap- 
ply. 


Normally, the types of radio material used by the Commission do not require special 
talent or experience to prepare. These materials include radio news releases, spot an- 
nouncements, interview scripts, and panel discussion scripts. In each case, the language 
should be simple and the tone conversational. 


Spot Announcements. Spot announcements are widely used and highly effective. They 
are particularly valuable for recruitment. They are effective tools when you want to 
reach a large number of people. Radio stations broadcast thousands of public service 
messages for Government agencies, charitable organizations, and civic groups every 
year. 


Spot announcements may be 15 seconds, 30 seconds, or a minute in length. It’s a 
good idea to send a station one of each length containing basically the same message, 
and let the station decide which one it can use. Address spots to the program director 
of the station. He will see that the message is broadcast if he considers it worthwhile 
and has public service time available. 


Spots should be concise and precise. They should cover only one subject or idea. 
They should move the listener to prompt action. They should clearly identify the 
sponsoring office. Keep in mind that the listener cannot go back and look at the ad- 
dress or position or agency mentioned in the announcement. After you have the 
listerner’s attention, be sure that you get your message across. Tell him again where 
to apply. 


Radio News. Radio Stations should be supplied with news releases. Most radio sta- 
tions will accept copy ordinarily sent to the press, but releases written specifically 

for radio are preferred. Radio copy is usually shorter than press copy and is written 
for the ear rather than the eye. 


Interviews. Radio interviews may be scripted or unscripted. Unscripted interviews 
often make good listening, but there is more danger of misunderstanding than when a 
script is prepared. Also, a script helps the participants to cover their subject in an 
orderly and logical fashion. 


In preparing interview scripts, the writer should: 


a. Stick co the format if the program is one of a regular series. (Check with the 
program director on the station’s “style”; you might even request a sample 
script to follow.) 
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b. Double-space or triple-space copy and leave adequate margins. Avoid con- Gues 
tinuing passages fo. page to page. Use mimeograph or newsprint stock. Don’: | telev 
staple tne pages. view: 

of lo 

c. Remember that a good “lead” gets attention and makes the listener want to hear al, 
more. show: 

‘ Publi 

d. Use short, commonly-used and easily-pronounced words. ono 

e. Provide for something approaching equal participation by the principals. appes 

f. Avoid tedious statistics Use round numbers and give the figures used the je 
clearest possible interpretation. appre 

the a 

g- Avoid technical language or agency “trade” terms. ' 

a 
h, Time the script carefully. progr 
tional 
Panel Discussions, The panel discussion program is conducted by a moderator with that | 
three or four participants. After the moderator’s statement of the question or area under ouekin 
discussion, each participant usually states his position briefly, after which there is 
general discussion by the panel. Except tor the prepared statements of each partici- Other 
pant’s position, the programs usually are unscripted. discu 
Round-table Programs. The round-table broadcast may be either scripted or unscripted, saan 
It has the same general uses as the straight interview, but differs in that the partici- inde 
pants ordinarily have equal or similar status as sources of information. prese 
aids \ 
3. Television Material 
Except for an occasional one-shot public service program, Commission offices probably 4 Speec 
will confine television activities to the supplying of news material and spot announcements hoe 
to television stations. Central office will from time to time provide film, film-slides, and timple se 
other visuals that may be used on television. The emph 
Spot Announcements. In the absence of materials especially prepared for television, - — 
send copies of your radio spot announcements to TV stations. Some stations use — 
stock “A Public Service Message” signs as a backdrop in broadcasting announcements meechea, 
for which there is no special visual. Enterprising public information representatives it take 
of some Federal agencies have provided their own agency identification visuals for tion of the 
stations in their areas, after determining the specifications for visuals used by each 
TV station they service. Such visuals have a better chance of being used when they Stare 1 
bear the TV stations’ call letters and channel number. Some stations will use an ap- you will a 


propriate still picture chat illustrates a news story. 
Next 1 
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Guest Appearances. There are many opportunites for agency representation on regular 
television programs. Almost every TV station features a local personality who inter- 
views individuals and representatives of organizations in the news. Among the kinds 
of local programs on which it is possible to arrange guest appearances are education- 
al, community affairs, women’s and homemaker, news commentary, and town meeting 
shows. If you want co obtain television time, you should (as part of Identifying Your 
Publics) become familiar with the formats of locally-originated programs, and approach 
the stations with a particular program in mind wheg you have a message you think will 
appeal go the audience of that show. 


Just as in dealing with radio, you have a better chance of obtaining TV time if you 
approach the station with a sound idea for a presentation that will hold the interest of 
the audience, 


in comsidering opportunities for participation in regular broadcasts, don’t overlook 
programs presented by other Goverament agencies. Agencies responsible for voca- 
tional rehabilitation, apprenticeship training, and veterans programs are among those 
that have cegular programs in some areas. Where a Federal agency has a broadcast 
series, it may be possible to arrange a “tie-in” for the Commission, 


Other Programs. Programs like those discussed under “Radio Material” -- news, panel 
discussion, and round-table - are also presented by*television stations. The same 

tips apply to the preparation of material for such programs on television. In addition, 
however, you must consider the question of “eye appeal” and suggest to your television 
station contact some possibilities for visuals to “dress up” the program and make your 
presentation more effective. Charts, drawings, and photographs are among the visual 
aids used. 


4 Speeches 


It has been said that good speeches can be written by almost anyone who can write a 
simple sentence. It also has been said that almost anyone can become a good speaker. 
The emphagis in both sentences is on can. Unfortunately, good speeches are a rarity, 
tad many of the good ones are ruined by poor speakers. Since speeches are an important 
activity in che field, this section will cover both the preparation and the delivery of 
speeches, 


It takes time to write a good speech. And it takes research, imagination, an apprecia- 
tion of the dramatic, and an understanding of the audience. 


Scart with the subject. If you are not thoroughly familiar with it, gather all of the facts 
you will need. 


Next make an outline of the main points, and follow the outline. 
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Find out all you can about the audience and the circumstances under which the talk § Vis 
will be delivered. 

Vis 

Strive for an opening statement that will catch the attention of the audience and at most Gi 


the same time put them at ease. This is often done through the telling of a story -- but motion 
don’t be afraid to be different. photogr 


Build your theme toward a logical climax. Try for clear, concise sentences. Use Cer 
crisp, forceful verbs. Follow the principles suggested for writing news material, but keep permit. 
in mind that yours is a listening audience: get across your idea the first time; if your fice se 
audience misses the point, they can’t go back and read the sentence. and bef 


ly thos 
Write to the audience on its level. Don’t talk “down to” or “over the heads” of the cerials 


listeners. Use simple illustrations to establish a common ground of understanding. ideas. 


Make the language “natural” for yourself as the speaker. An intelligent audience can The 
immediately tell when a speaker is just reading or mouthing unfamiliar phrases. practic 
What w 
necess 


can be 


Be entertaining. The driest subject can be interesting. The Commission deals with 
rules and regulations, examinations and personnel systems -- but these things affect 
people, so talk in terms of people. People are always interesting. 


Use commonplace, easily-understood stories to illustrate points. Remember that many Fa 


of the best lessons in the Bible are presented through the use of parables. 


In short, make a good beginning, state the message clearly, explain it entertainingly, 
summarize it, and end with a “punch.” 


When you finish writing the speech, edit it carefully and test it on a disinterested 
party for clarity. Then rewrite it. If you have time, edit or rewrite it a second time. 


You should wind up with a good product, but the matter of presenting it effectively is 
just as important as the composition of it. 


First, read it aloud. Note any awkward phraseology, words with which you have dif- 
ficuley, points that aren’t clear. Make the necessary changes. Read it to members of 
your family. 

Vis 

If the speech is to be delivered to a live audience (rather than over radio), memorize that ot! 
the opening and closing. Practice delivering the speech before a mirror -- without the their o 
script if the audience is to be small. (But you should not try to memorize the entire the pre 
speech if you are to speak without a script. If you read the speech several times, memoriz- leave | 
ing only the opening and closing, you'll be sufficiently familiar with the order of your 
material to make a good talk without referring to the text.) 
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& Visual Aids 


Visual aids play an important part in the public relations and information programs of 
most Government agencies. They take the form of posters, displays, exhibits, car cards, 
motion pictures, film slides and film strips, bulletin boards, charts and graphs, maps, and 
photographs. Pamphlets, leaflets, and flyers may also be included in this category. 


Central office will produce visual aids for field use as budget and staff limitations 
permit. Because Commission funds for visual aids are limited, the Public Information Of- 
fice seeks to produce materials that are inexpensive and can be used in different ways 
and before more than one public. Field suggestions for visuals are appreciated, particular- 
ly those chat describe inexpensive, versatile materials. Samples or descriptions of ma- 
terials produced by field offices will be appreciated and will permit the exchange of good 
ideas. 


The following questions can assist regional directors in determining whether it is 
practical to produce visual aids: How will they be used? Can they be easily produced? 
hat will they cost? How widely and on how many occasions can they be used? Will it be 
necessary to have them produced outside the agency? Is there any existing material chat 
can be used instead? 


Factors that should influence the regional director's selection of visual aids include: 


a. The problem to be solved, the situation to be met, or the purpose to be accom- 
plished. 


b. The availability of money and personnel for production of the aid. 


c. Physical problems of transportation and space in the places where the aid will 
be used. 


d. Equipment available for its use. 
e. Size of the group or groups it is designed to reach. 
f. The level of education and sophistication of the audience. 


Visual aids usually lend themselves to “tie-in,” or “hitch-hiking” opportunities at events 
that otherwise would require staff participation. Because they sometimes must “stand on 
their own,” they must be carefully and skillfully prepared. And they must be produced with 
the prestige of the agency in mind because they are semi-permanent media that frequently 
leave lasting impressions. 
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PART SIX 
BASIC OPERATIONAL GUIDES 


No handbook can cover every question on public relations and information practices, 
However, there are certain questions which arise periodically, and basic guides for ac- 
tion in those areas are listed below in alphabetical order. 


L Accuracy 


“Get ic first, buc get it right” is the newsman’s byword. Speed is important, bet 
accuracy is even more important in handling inquiries from or releasing informe 
tioa to information media. Be sure of your facts. If you don’t know the answer 
to a question, don’t guess; check first and thea reply. 


2 Advertising 


The Commission hae no approptiation to pay for advertising, 90 it must seek fret 
publicity for examination annowncements. Any advenieiag which results in reveneé 
to a newspaper, either from a governmem or private agency, is paid advertising as 
distinguished from free publicity and cannot be used by ceatral office, regional 
offices, or boards. (Civil Service Handbook X-109.) 


Permission may be given for the use of Commission photographs or informational 
material in advertising as long as such material does aot constitute either er 
plicit or implicit endorsement by the Commission. Requests for such permission 
should be referred through channels to the Public Informatioa Officer. 


3. Assisting Reporters 


Representatives of imformation media should be given all possible assistance ia 
covering the Commiseioa, and no obstacles should be placed im the way of their 
gathering of legitimate and accessible information. 


4. Availobitity 


A spokesman for the Commission should be available to the press at all times. 
Commission representatives who handle relations with information media should 
be easy to reach. k is advisable to let regular press coftacts kaow how you 
can be reached during off-duwy hours as well as during the work day. 
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5. Awards . 


Employee awards for efficiency and economy suggestions should be publicized. 
Stories of employee contributions to Government reflect favorably on civil serv- 
ice. Individual awards may be publicized when they are outstanding. Other- 
wise, periodic roundups can be released. Award stories offer excellent oppor- 
tunities for good publicity in the hometown papers of individuals honored. 


6. Biographies 


Changes in assignments co key positions, transfers, reassignments, participa- 
tion in public meetings, and other situations in which an individual becomes 
“news” often bring press requests for background information on Commission 
officials. Some offices have prepared for these situations by having key per- 
sonnel complete biographical forms which contain the kind of information the 
press wants: full name, title, home address, dates and places of previous em- 
ployment, education, marital status, etc. 


7. Boards of Examiners 


Members of boards of examiners are encouraged to accept public speaking en- 
gagements and to publish articles, but they must obtain prior clearance of 
speech texts and manuscripts from the regional office. (See B5.04,01.) 


8. Books, Articles, Monographs 


The Commission encourages employees to write articles for publication in 
technical and professional journals as well as in periodicals read by the 
general public. However, prior clearance must be given by the Public Infor- 
mation Officer or the Regional Director. Regional Directors determine 
whether manuscripts originating in the region should be submitted to the 
Public Information Officer. (See B5.03.02.) 


9. Callbacks 


When requests are received for information chat is not immediately available 
for some reason, it is proper to explain to the ca!ler that you don’t have the 
answer but will check and call back. Give the party an idea of when you 
expect to call, and chen follow through. 
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10. Censorship ‘ 


There is no censorship in the Commission. A writer, other than a Commission em 
ployee, is noc required to submit material for review prior to publication. If a 


writer voluntarily submits material for review, correct misstatements of fact, but 
do not edit it. 


ll. Cheesecake 


Cheap glamour photography in connection with Commission activities should al- 
ways be avoided, Standards of good taste must always be observed. 


12. Clearance 


Regional directors establish procedures for preparing, clearing, and distributing 
press releases relating to matters of regional jurisdiction or interest. In their 
discretion they may refer a release to the Public Information Officer for advice 
as to the desirability of furnishing it to the press, 


Regional directors also determine whether manuscripts prepared for publication 
by regional employees should be submitted to the Publi¢ Information Office for 
clearance. (See B5.03.02.) Speeches involving questions of policy, expenditure 
of funds, or controversial subjects must be cleared by the Public Information 
Office. Radio and television scripts originating in regional or branch offices 
should, if time permits, be submitted in advance to the Public Information Of- 
fice. It is not necessary to obtain clearance of information contained in central 
office news releases or other information materials. 


13. Clippings 


Clippings from newspapers, magazines, and other publications help the Public 
Information Office to assess and analyze the state of public knowledge and at- 
titudes about che Commission, its activities, and civil service in general. Re- 
gional employees should be encouraged to watch for civil-service items in 
publications they read and call significant items to the attention of regional 
directors. Regional directors should have persons who inspect boards of 
examiners impress upon members the importance of watching newspapers and 
magazines for items on Federal civil-service matters and send them regularly 
and promptly to the Public Information Officer. The Commission desires not 
only items which result from its press releases, but also editorial comment, 
magazine articles, and items of any kind which pertain to the Commission’s 
work or to the Federal civil service. 
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Community Affairs 


As part of the community relations program, employees should be encouraged to 
take an active part in community affairs and organizations such as church, civie 
parent-teacher, and charitable groups. Such activity by employees will help to 
identify the Commission with the community. 


. Complaints 


Every complaint received should be considered from the public relatioms stand- 
point. A follow-up should be made. If there is some basis for the complaint, 
corrective action should be taken. The person initiating the complaint should 
be chanked for bringing the matter to the Commission's attention aid advised 
of steps taken to avoid recurrences. 


Confidential Information 


Although the Commission’s policy is to release information about its activities 
freely and frankly, certain information must be considered confidential. (See 
53.08, B3.11, BS.01, and E7.05 of the OPM.) 


. Controversial Subjects 


Care should be taken to avoid involving the Commission in public controversy. 
Disagreements between Government officials or between Government agencies, 
or other controversial matters, are not to be aired publicly. (See B3.11; also, 
“Clearance” and “Policy.”) 


Conventions 


Conventions and meetings of professional organizations, Government officials, 
and Federal employees offer opportunities for improving the Commission's re- 
lations with these publics. The Commission desires to be represented at 

such gatherings whenever possible. 


Copyright 


The Copyright Act of July 30, 1947, specifically confers on the copyright owner 
the exclusive right to reproduce work protected by the statute. By implication, 
it forbids others to make copies of the copyrighted matter without the explicit 
consent of the owner or proprietor of the copyright. Furthermore, everyone who, 
intentionally or otherwise, is connected with the unauthorized reproduction of 
copyrighted matter, is subject to civil action for such infringement. 
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20. Debetes, Forums 


Government agencies sometimes are called upon to participate in radio and tele 
vision or platform debates, forums, and panel discussions. Invitations to partici- 
pate in public discussions of controversial subjects should be tactfully declined, 
unless the Commission policy on the subject is clear and the subject is one on 
which publicity is desired. Participants in public discussions should be well 
qualified speakers and have full knowledge of their subject. 


21. Depertmentel Circulers 


When departmental circulars contain information of public interest, press releases 
based on them are prepared and issued by the Public Informazion Office, some- 
times with copies of the circulars themselves. At his discretion, the Regiona: 
director may authorize regional or local releases based on departmental cir 
culars. 


22 Displays 


Regional offices should take advantage of every opportunity to present the Com 
mission’s messages via displays and exhibits. Central office from time to time 
will provide visual-aid materials and suggestions for creating displays and will 
give advice and assistance to field offices on their request. 


7. Employee Publications 


Employee publications offer an excellent means for channeling information to 
Federal workers. Regional offices are authorized to publish bulletins for 
their own employees, (See B5.03.04.) Information aimed at Federal workers 
of other agencies can be sent to editors of employee publications in the agencies. 


24. Exclusives 


Ordinarily, information is released simultaneously to all interested media. If 
a release or story idea originates with the Commission, it must be given to all 
interested media simultaneously. If the idea originates with the representative 
of an individual information medium, the release may be made to that individual 
on an exclusive basis. However, if the information is of great importance and « 
general release would result in the normal course of developments, a request 
for an exclusive release should oct be honored. In such a case, the reasons for 
making a general release should be explained to the person denied the exclusive. 
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25. Features 


Most releases by the Commission will be “spot news” stories (see examples of 
“spot news” in BS.02.03 of the OPM), which usually are written in a matter-ot 
fact, “straight-away” style. But feature stories, which require different treatment, 
may be employed on occasion. Since regional offices are not staffed with infor- 
mation specialists who normally would have the time and the know-how to pre- 
pare features, they should be handled on a tip basis. Tell the local press about 
the situation and let them develop their own stories and make cheir own pictures. 
Make sure there is good reason for promoting the feature; it should help the pub- 
lic obtain a fuller understanding of the Commission or the Federal service. 


26. Films, Film slides 


As funds are available, central office will produce films and film slides for 
presentation to groups and as visual aids for speakers. Field office sugges 
tions as to topics will be welcomed by the Public Information Office. 


U7. Free Lance Writers 


Free lance writers generally will be regarded as representatives of local infor- 
mation media. When they request other than routine information, or complying 
with their requests for assistance would place an undue burden on a regional 
office, refer them to the Public Information Office. When assistance is given 
to free lance writers purporting to represent national publications, the Public 
Information Officer should be informed. 


2%. House Organs 


House organs and special publications should be used to channel information 
to specific publics. Some publications which can be used to advantage in- 
clude high school and college papers and magazines, alumni bulletins, pro- 
fessional society publications, union publications, etc. (See “Identifying 
Your Publics.”) 


2. Interference With Reporters 


Representatives of information media should be given every assistance in 
covering the Commission, and no obstacles should be placed in their way 
while they are gathering legitimate and accessible information. 
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30. Letters 


Good letters help to build good public relations; poor letters destroy good public 
relations. Every agency letter should make sense, say what must be said as 
clearly and simply as possible. They should be friendly and talk to the receiver 
in language he will understand. Those addressed to persons who have made an 
inquiry should answer the questions presented. Administrators who are alert (0 
public relations matters provide for periodic reviews, or at least regular spo 
checks, of outgoing mail to seck out weaknesses and develop letter-improvement 
programs. Letters constitute a major part of our direct contact with the public; 
they deserve consta:t, careful attention from a public relations standpoint. 
(When did your office last spot check outgoing mail? Advise employees of “stop 
lights” in letterwritin,? Conduct a letter-improvement program?) 


Legislation 


Comments on pending legislation should be kept within bounds of official 
statements made by Commissioners or their authorized spokesmen. Spokesmen 
in the field may quote from but should not venture beyond statements made by 
central office officials without specific authorization, Commission spokesmen 
should avoid comments that might be construed as efforts to influence legis 
lation, 


Mailing Lists 


Regional Offices should maintain mailing lists of information media desiring sews 
releases and other informational material. Mailing lists should be revised at 
least once a year to make sure information materials are properly addressed and 
that the recipients desire to continue to receive the material. 


Policy Statements 


Officials and employees of the Commission are not to reveal to the press opinions 
or information bearing on matters of policy on which the Commission has not 
acted and on which, therefore, no policy has been established. Where policy 
has been established, comments should be based on material which has already 
been published by the Commission. (See “Clearance.”) 


Promptness 


Promptness in releasing information and replying to inquiries is next in importance 
to accuracy and clarity. Nothing is older than yesterday’s news; few things iri 
tate the press more than failing to get an answer in a reasonable period of time. 
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Inquiries from the press should receive immediate attention: if you can’t give 
the answer immediately or at all, explain why; if you promise a call-back with the 
answer, be sure to follow through on schedule. 


35. Photographs 


A picture may not be worth ten thousand words, but published pictures catch the 
eye and good pictures help to develop good public relations. Be alert for picture 
possibilities and let editors know about them. But make sure the picture you 
Suggest or offer is in good taste and that its publication will benefit the Commis- 
sion and the merit system. 


For restrictions on permitting photographers to be present at assembled examina- 
tions, see CSC Handbook X-116 (section on Conduct of Examinations: Visitors). 


36. News Conferences 


News conferences may be held by regional directors when they have an announce- 
ment of unusual importance or when requested by several representatives of in- 
formation media. They should not be held for che release of routine information: 
nothing is worse than a news conference which promises a lion and produces a 
mouse. Copies of statements and information to be released at the conference 
should be prepared in advance and should be available to everyone attending. 
Representatives of all information media in the area should be invited, without 
favor or partiality. 


37. Unfevorable Information 


Generally a frank answer on a query involving unfavorable information is prefer- 
able to silence. Refusal to talk won’t stop publication of a story ~ “no comment 
may lend credence to the story, and the mystery may prolong its life. If in doubt 
as to facts which may properly be disclosed, regional directors may check with 
the central office. 


38. Replies to Erroneous Reports 


Regional directors are authorized to prepare an appropriate reply to erroneous or 
misleading statements reported by the press concerning the Commission’s work. 
But restrict replies to cases where there have been errors of fact, not opinion, 
And make certain that the erroneous report is worthy of notice. But don’t demand 
aretraction, Write a dignified, courteous letter calling attention to the error 

and suggesting that the editor might want to give his readers the correct informa- 
tion. Sometimes it is better to make a personal call on the editor than to write 
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a letter. If you know chat the policy of the paper or personality of the editor is 
such that this approach is fruitless, don’t keep up a running fight. Look for other 
means of giving the public the correct information. Use other information media to 
a greater extent. 


39. Speokers Bureow 


As part of their community relations activities, some offices have established in- 
formal speakers bureaus. They maintain a roster of qualified speakers on the 
staff and encourage shem to address groups on civil-service matters, The Commis- 
sion policy is to encourage qualified employees to talk to groups interested in 
civil service. Speakers should reflect credit on the service, knew their subjects, 
and tell a uniform story. (See “Clearance.”) 


40. Tips 


Editors appreciate “tips” on news and feature stories. You can improve rela- 
tions with press representatives by telling them about good stories even though 
they may not directly concern the Commission. But be careful not to “step on 
toes” when you talk about tae other fellow’s business. 
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INTRODUCTION efficie 
emplo 
Improvement of management-employee relations in the Federal civil service is clearly mi Ssic 


in che public interest. It means higher morale, better teamwork, and increased productiv- initiat 
ity. It also means higher prestige for the Federal service, with increased potential for 
attracting and holding the best workers. In this statement, which concerns employee 

interest activities, the Commission explains the major components of its plan to improve those 
management-employee relations. This is done while the plan is still in a developmental ployee 
Stage because the Commission recognizes the need for participation of Federal employee ment t 
Organizations at every point in this joint effort. sati sfi 


The intent of the Commission to place greater emphasis on improving management- 
employee relations has been reiterated many times. On May 28, 1953, in addressing em- AGEN 
ployees of the Commission's central office, Chairman Philip Young said: “The Govern- RELA 
ment’s new personnel policy is aimed toward the creation of conditions that will make 


it possible for the career employee of Government to work more effectively, with more I 


satisfaction to himself and a heightened respect from his friends and neighbors.” BF ae 
go n 

On September 16, 1953, Commissioner George M. Moore told a meeting of the Na- at alll | 
tional Federation of Federal Employees in Kansas City, Mo., that: “Ice shall always lished 
be our purpose to treat employee problems as problems in human relations, rather than practic 
in terms of statistics, personnel folders, or application forms.” 
Commissioner Frederick J. Lawton again expressed this intent when, on February and le: 


25, 1954, he told a graduating class of apprentices of the NACA that: “The Civil Serv- sider f 
ice Commission's interest and responsibility does not stop with selecting applicants 
for Federal Government employment. We are also concerned about the progress they 
make as Government employees, and we are working to develop measures that will 
make the Government a better employer and make a career in the Federal service a 
worthwhile and desirable goal.” 


STEPS 


which | 
person 


WHEN DO GOOD MANAGEMENT-EMPLOYEE RELATIONS EXIST? and gri 
E 


improve 
eral en 
view al 
cedure: 
lives a 


The Commission believes that good management-employee relations exist when 
management is aware that there are individual differences in human personality and 
ability among employees and provides effective means to satisfy, to the greatest de- 
gree practicable, the human wants which employees bring to their jobs. Studies show 
that those wants include: (1) Interesting and useful work, (2) good supervision, (3) 
adequate pay, (4) opportunity to advance, (5) recognition for good work, (6) reasonable 
security, (7) treatment as an individual, (8) information on how the individual’s work 
fits into overall operations and information about what his organization is accomplish- 
ing, (9) an opportunity to be heard when policies and procedures are proposed which 
affect the employee in his work, and (10) an opportunity to present ideas which the 
employee believes will benefit the organization. 


1 


WHAT ARE THE BENEFITS? 


Management in Government must devote attention to its relations with its em- 
ployees because the quality of those relations determines to a great degree the 
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efficiency of the organization. Good management-employee relations bring about among 
employees a feeling of belonging to the organization and participating in accomplishing its 
mission. This feeling, in turn, results in the employees giving more energy, interest, and 
initiative to their jobs, 


Good management-employee relations are, theretore, of benetit to the taxpayer, to 
those entrusted with the management of our governmental functions, and to Federal em- 
ployees. The taxpayer benefits by more efticient Government at less cost, the manage- 
ment by increased production and better administration, and the employee by greater job 
satisfaction. 


AGENCY AND COMMISSION RESPONSIBILITY FOR MANAGEMENT - EMPLOYEE 
RELATIONS 


Individual agencies must assume the responsibility for developing adequate pro- 
grams to bring about these desired relations within their own organizations, because 
good management-employee relations are an element of supervision and must be practiced 
at all levels if they are to be fully developed and effective. Further, the means estab- 
lished to satisfy the human wants of the employees of one Federal agency may not be 
practical, or desirable, for another agency. 


The responsibility of the Commission is two-fold: (1) to give agencies guidance 
and leadership in developing adequate management-employee relations, and (2) to con- 
sider needs and points of view in formulating and issuing governmentwide policies. 


STEPS BEING TAKEN TO DISCHARGE COMMISSION RESPONSIBILITY 


Bureau of Programs and Standards.-This Bureau develops the plans and studies 
which may lead to significant changes affecting policies and procedures in Federal 
personnel management. For example, it is making studies on the problem of appeals 
and grievances and on performance evaluation plans. 


Because this Bureau is one of the focal points for the Commission's efforts to 
improve personnel management, close liaison between it and representatives of Fed- 
eral employee organizations is necessary to help assure that the employee points of 
view are given consideration in the development of new personnel policies and pro- 
cedures. Some of the steps to be taken to increase contacts with these representa- 
tives are: 


1.. A meeting of representatives of Federal employee organizations and bureau 
and other Commission officials will be called in the early future. The pur- 
pose will be to discuss additional steps that can be taken to strengthen 
liaison between representatives of Federal employee organizations and the 
Commission staff. 


. The Bureau will hold periodic meetings with representatives of Federal em- 
ployee organizations on such subjects as pay systems, performance ratings, 
career development, etc. These meetings will be an informal, personal 
means to permit representatives of Federal employee organizations and 
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Commission staff officials to exchange ideas on a broad and informal basis. 
They will not be designed to take the place of employee consultation in the 
formulation of personnel policies. 


. When appropriate, the Bureau will hold background briefings for representatives 
of Federal employee organizations on current and important Commission actions 
or proposed actions, 


Bureau of Field Operations.--This Bureau supervises the Commission's 11 regional 
offices which are located in Federal employee population centers in the United States. 
The mission of these offices is to carry out the Commission’s functions in their regions. 
The activities that regional directors will carry on in keeping with the Commission’s 
responsibility to improve management-employee relations include: 


1. Assuring that, where feasible, groups such as field organizations of adminis- 
trators and personnel officers provide opportunities for representatives of Fed- 
eral employee organizations to discuss mutual problems with them. 


. Upon the request of representatives of local Federal employee organizations, 
assisting them in arranging for Commission or other local Government agency 
officials to speak at employee organization meetings. 


. Maintaining close liaison with representatives of local Federal employee organ- 
izations to permit an exchange of ideas on Federal personnel policies and pro- 
cedures and to consider mutual problems. 


. Providing assistance, where necessary, to local Federal agencies in establish- 
ing adequate management-employee relations programs. 


A complete list of the locations of the Commission's regional offices and the names 
of the regional directors is an attachment to this document. 


Public Information Office.~One of the important elements of good management- 
employee relations is a two-way flow of information and ideas between management and 
Federal employees and their organizations, While all units of the Commission will 
participate, the Public Information Office has been charged with fully developing this 
activity. 


The Public Information Office is now supplying direct to Federal employee organi- 
zations background information on Federal personnel policies and procedures as it be- 
comes available. Examples of this material already distributed are: 


1, Graphic Presentation on Federal Employment - charts and text which provide in- 
formation on trends in Federal employment. 


. Fact sheets covering in as non-technical language as possible subjects such as 
retirement, annual and sick leave, veteran preference, reductions in force, and 
position classification and pay. 


. The administration's legislative program for Federal personnel management, 


which included testimony given in open hearings before Congressional committees. 
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In addition to the normal practice ot supplying press releases to publications ot 
employee organizations, the Public Intormation Oftice is: 


1. Establishing a speaker’s bureau through which employee organizations can call 
upon top Commission statt ofticials to talk on pertinent subjects before their 
groups. 


Arranging for informative by-line articles on appropriate subjects by Commission 
officials who are recognized authorities in their tields. These will be ottered 
to employee publications. 


Establishing a system of checks in the Correspondence Unit of the Public In- 
formation Oftice to determine the trend of needs tor information. These checks 
will be based on approximately 50,000 individual written requests for informa- 
tion received by this Unit each year trom employees, former employees, and 
potential applicants. 


3ureau of Inspections and Classification Audits.--In making its inspections and 
classification audits of Federal agencies, this Bureau has tne responsibility for ap- 
praising agency personnel programs and actions. It also assists and advises agencies in 
improving their personnel-management programs. As a result, it plays an important part 
in discharging the Commission’s responsibility to give agencies guidance and leadership 
in the tield of management-employee relations. 


On each inspection, the inspector determines if the agency is following the prin- 
ciples on which sound employee relations programs are founded, as expressed in Chapter 
A4 of the Federal Personnel Manual. This chapter, recently rewritten, sets forth guide- 
lines and requirements for agencies in the operation of their personnel programs. The 
whole chapter has an effect on management-employee relations, with emphasis given to 
the subject under a chapter subhead titled “Employee Relations and Service.” This 
section stresses the importance of movement of information and ideas between super- 
visors and employees and the need for participation by employees, to the greatest de- 
gree practicable, in the formulation and change of policies affecting them in their work. 
A copy of this chapter is an attachment to this document. 


Interagency Advisory Group.--in providing leadership and guidance to other Federal 
agencies in management-employee relations, the Commission also intends to make tull 
use of the Interagency Advisory Group. This Group, composed of personnel directors of 
Federal agencies, will work toward suitable solutions of mutual problems in the area of 
management-employee relations. The Commission is also taking steps to provide oppor- 
tunities for representatives of Federal employee organizations to work with committees 
of the Interagency Advisory Group whenever the committees are considering inatters 
calling for employee participation. 


Points of Contact Within the Commission.--The Commission believes there is a 
need for more contact between representatives of employee organizations and Commission 
staff officials. The mutual benefits should be great if these contacts increase the 
opportunities for an informal exchange of ideas and exploratory discussion. 


To further these opportunities, some main points of contact within the Commission 
are listed for the use of representatives of Federal employee organizations. The 
Commission telephone number is Sterling 3-5200. 
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Seymour S. Berlin, Chiet, Program Planning Division of the Bureau of Programs and 
Standards, may be contacted in connection with the planning phase of most of the Commis- 


sion’s activities. His extension is 4557. 


Wilfred V. Gill, Chief, Program Management Division of the Bureau of Field Opera- 
tions, may be contacted in connection with any matter involving Regional Office activi- 


ties. His extension is 3835. 


Jack Westover, Chief, Washington Division of the Bureau of Inspections and Classi- 
fication Audits, may be contacted in connection with the inspection and classification 


audit activity. His extension is 3935. 


The following list designates the staff official, together with his subject-matter 
field, who may be contacted when representatives of Federal employee organizations 
desire to discuss the operation of specific policies and procedures: 


SUBJECT 


Reduction in Force 


Veterans’ Appeals 


Leave 


Medical Questions 


Classification 


Promotion 


Recruiting and Examining 


Retirement 


Veterans’ Counseling 


Separated Career 
Employee Program 


OFFICIAL 


E, A. Dunton 
Ext. 5101 


E, A. Dunton 
Ext. 5101 


Carl R. Calabrese 
Ext. 3900 


Dr. Verne K. Harvey 
Ext. 3187 


Ralph D. Remley 
Ext. 3201 


Howard W. Goheen 
Ext. 4104 


Miss Catherine R. Grant 
Exe. 3593 


Andrew L. Ruddock 
Ext. 5543 


Bruce Stubblefield 
Ext. 5521 


Edwin Z. Holland 
Ext. 4714 


In addition to this listing, a complete list of key Commission officials is an attach- 
ment to this document. Further intormation on contact points within the Commission may 
be obtained by calling the Deputy Public Information Officer, Charles J. Nelson, on 


extension 5212. 





Attachment No. 1 


Chapter A4--Federal Personnel Manual 


GUIDES FOR DETERMINING THE NATURE AND 
SCOPE OF AGENCY PERSONNEL PROGRAMS 
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United States Civil Service Commission 


Federal Personnel Manual 


TRANSMITTAL SHEET NO. 460 


April 13, 1954 


Revision of Chapter A4, ““Guides for Determining the Nature 
and Scope of Agency Personnel Programs”’ 


Since 1951 the Commission’s inspectors have used the ‘Guides 
for Determining the Nature and Scope of Agency Personnel Pro- 
grams,’’ as a part of regular inspections. Almost 3 years of experience 
in using the “Guides” has made it apparent that greater coverage 
and some reorganization and refinements are needed. 

The Commission’s authority for the issuance of this chapter 
was based on Executive Order 9830, which prescribes the organiza- 
tion for personnel administration in the executive branch of the 
Federal Government. The order charges the Commission with 
providing leadership for personnel management. 

This revision of the ‘“‘Guides’’ reflects the philosophy that man- 
power conservation and maximum utilization of personnel are the 
day-by-day objectives of any adequate personnel program. Thus, 
the importance of making the best possible use of the Government's 
personnel receives continuing attention because the emphasis is put 
on day-by-day good management. 

Program elements added to the chapter include formulation and 
issuance of personnel policies, agency self-evaluation of personnel! 
programs, and employee communications as a tool of management. 
This last subject is included under the section on employee relations 
and services. 

In addition, changes have been made in the organization of the 
material. Experience has shown that a number of activities pre- 
viously placed in separate sections can be treated more effectively 
by consolidation. The new section on staffing represents a consoli- 
dation of current sections on recruitment and selection, in-service 
placement, promotion, and retrenchment. The former section on 
disciplinary action has been combined with the employee-relations 
and services section. 
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Other functions will necessarily be included in the programs of 
some agencies pursuant to specific responsibilities imposed upon 
them by laws, Executive orders, and administrative orders directed 
toward special conditions in those agencies. In those matters, the 
agencies should have similar guides for purposes of program evalua- 
tion. 

The Commission feels that these improved new ‘‘Guides”’ furnish 
management in all Federal establishments with improved standards 
against which to measure their personnel management programs. 
The new product is the result of the fullest cooperation of Federal 
agency personnel through the former Federal Personnel Council and 
through individual agency advice and assistance. 

Inquiry regarding this chapter may be made to the Commission’ s 
Bureau of Inspections and Classification Audits, Washington 25, 
D. C. (telephone code 141, extension 5372), or to the appropriate 
regional or branch office of the Commission. 


Changes To Be Made in the Manual 


The attached pages A4-1 through A4-6 should be substituted 
for pages A4~1 through A4-5, now in the Manual. 


Very respectfully, 


yma 


JoHn W. Macy, Jr. 
Executive Director. 
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Chapter A4A—Guides for Determining the Nature 
and Scope of Agency Personnel Programs 


INTRODUCTION 


The economical and efficient operation of the 
Federal Government depends on the quality of 
its employees, their interest and devotion to 
their work, their working environment, and 
the effectiveness of their leadership. This 
requires that the executive branch of the 
Government shall seek, attract, select, develop, 
and retain, on the basis of merit and fitness, 
the best persons available from the standpoint 
of knowledge, skills, integrity, and suitability. 

Personnel management is a part of general 
management and is exercised by all who plan, 
direct, or supervise the work of others, from 
the Chief Executive, to the head of each 
Federal agency, and down through all levels 
of responsibility. It is carried on within the 
framework set by the Constitution, by law, by 
Executive order, and by regulations of the Civil 
Service Commission and of each agency. 

In addition to fulfilling legal and adminis- 
trative requirements, it is a fundamental obliga- 
tion in personnel management to establish and 
maintain a situation in which employees, ~ork- 
ing together, will be stimulated to give their 
utmost in the service of the public. 

Essential to the effective operation of all 
personnel management activities are means for 
communication and employee participation in 
order to achieve effective interchange of infor- 
mation and ideas between individuals and 
groups at all organizational levels. 

Sound personnel programs in Federal agencies 
serve the interests of all groups—manage- 
ment, employees, and the general public. 

To administrators, they assure selection of 
the best qualified available persons, maximum 
development of their skills, provision of effec- 
tive leadership, and maintenance of satisfactory 
relationships and working conditions. 

To employees, they present avenues for 
employment and advancement on the basis of 


ability and performance, assure equitable pay 
and afford opportunities to find satisfaction in 
daily work and to make the best use of training 
and experience. 

To private citizens, they provide assurance 
that the public’s business is carried on effec- 
tively by fellow citizens, selected on the basis of 
merit and fitness, who are aware of their 
responsibilities to the public as their employer 

In order to assure consistent, efficient, 
and equitable personnel management prac- 
tices throughout the Federal service and to 


promote the maximum utilization of the © 


Government’s manpower, each agency must 
have sound management control, direction, 
and support of the personnel program and 
must provide for: 

a. Acceptance of authority delegated by 
the Commission to conduct personnel 
transactions, with redelegation to the 
most effective levels, together with equal 
acceptance of the obligation to maintain 
the merit system through careful observ- 
ance of the principles, laws, and regula- 
tions by which it is made effective. 

. Clear delineation of responsibilities for 
personnel functions. 

. Establishment of guides and standards 
which will assure the economical accom- 
plishment of personnel activities. 

d. A plan for personnel management that 
includes the essential activities described 
in this Chapter. 

The Commission will evaluate agency person- 
nel programs as a part of its regular inspections 
An agency will be considered as having met 
these standards acceptably if adherence to the 
provisions of this chapter are evidenced in 
its personnel activities. Areas in which the 
programs are found to be deficient will be 
pointed out to the responsible officials. 

The Commission will provide assistance and 
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advice to agencies in the development and 
improvement of their personnel management 
policies and programs. 

Separate organizational units or positions in 
the personnel office, or elsewhere, are not 
required for each of the activities described. 
The standards are not intended to indicate the 
number of personnel employees necessary to 
carry out a satisfactory program, nor to 
establish a particular pattern of organization. 
There is no intention of fixing responsibility at 
a level below the head of the agency for the 
determination of policy or program. 


1. FORMULATING AND ISSUING 
POLICY 


The purpose of formulating and issuing 
statements of policy for personnel functions 
is to: 

Provide a basis for and objectives of 
personnel programs. 

Assign responsibility for carrying out the 
principles and practices of the programs. 
Provide recognized authority, consistent 
with applicable laws, under which action 
is taken and to minimize the possibility 
of unauthorized action. 

Bring about understanding of the person- 
nel programs. 

Facilitate decisions and promote con- 
sistency of interpretation and applications 
across organizational lines and over a 
period of time. 

Provide a record to guide future policy 
and serve as a framework for the revisions 
that appear to be desirable on the basis of 
experience. 

In the development and promulgation of 
poli¢y covering the various activities outlined 
in this chapter, effective administration 
requires : 

a. Solicitation and consideration of the views 
of supervisors and other employees in the 
formulation and adjustment of personnel 
policies. 

. Publication of the policies, with assurance 
that each employee is afforded an oppor- 
tunity to inform himself concerning all 
policies that affect his employment. 

. The issuance of adequate procedures and 
instructions to put the policies into effect. 


d. Recognition of applicable laws and other 
requirements imposed upon the agency by 
legal authority in the formulation of 
policy. 


2. POSITION CLASSIFICATION AND 
PAY ADMINISTRATION 


The objective of position classification is to 
provide an orderly grouping of positions for pay 
administration and for other personnel and 
management purposes. Effective administra- 
tion of this function requires: 

a. A program for positions covered by the 
Classification Act of 1949, which results 
in: 

(1) Placing all positions in appropriate 
classes and grades in conformance with 
or consistent with standards published 
by the Commission. 

(2) Prompt description and classification 
of new or revised positions. 

(3) Regular periodic review of position 
descriptions and classifications. 

(4) Supervisory acceptance of responsi- 
bility for adherence to basic classifica- 
tion principles and policies affecting 
pay, and for promoting employee 
understanding of and participation in 
the classification process. 

Informing employees that they may 
see, upon request, published classifica- 
tion standards or other pertinent in- 
formation on the basis of which their 
positions are classified. 

Informing employees that their posi- 
tion classifications may be appealed 
and for making available to them, 
upon request, information on the pro- 
cedure to be followed. 

(7) Cooperation with the Commission in 
improving classification standards, and 
in developing additional standards. 

. A facility for reasonably frequent review 
of wages and salary rates and trends; and, 
when appropriate, for interchanging pay 
information with other agencies. 

. The maintenance of a written record cov- 
ering the distribution of functions of the 
agency or establishment through such de- 
vices as orgagizational and functional 
charts or statements. 
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d. Furnishing employees and supervisors with 
accurate statements of duties and respon- 
sibilities. 

e. A means for making position classification 
materials and advice available for other 
personnel and management needs. 

f. Controlling details of employees to posi- 
tions other than those to which they are 
officially assigned in such a way that, other 
than for authorized exceptions, an em- 
ployee performs the duties of the position 
upon which his pay is based. 

Nore; For additional, details, refer to Chapter P2, 

“Position Classification.” 


3. STAFFING 


The objective of staffing is to secure the best 
qualified person available for each vacancy 
within the agency, and to get the maximum 
production of the employee and the group by 
continuous efforts to place and retain each 
employee in the position in which he can 
best serve in the agency. Agencies may elect 
te fill vacancies by appointment, transfer from 
outside the agency, or placement from within 
the agency. Effective administration of this 
function requires: 

a. Developing and maintaining, on a con- 
tinuous assessment basis, realistic position 
qualification requirements including knowl- 
edges, skills, aptitudes, personal char- 
acteristics, and physical abilities derived 
from analysis of duties actually performed 
and existing environmental factors. 

b. Developing and maintaining continual 
contacts with recruiting sources. 

c. Determining as far in advance as possible 
the number and types of personnel that 
must be recruited from outside sources or 
within the agency, and keeping the Com- 
mission currently informed of personnel 
needs from outside recruiting sources. 

d. Evaluating equitably the training, exper- 
ience, education, physical ability, and 
general suitability of candidates for posi- 
tions in the agency. 

e. Identifying and keeping current informa- 
tion on employees’ interests and qualifica- 
tions in order to improve utilization of 
employees and to facilitate filling vacan- 
cies from within the agency. 


f. Placing individuals in such a way as to | 
achieve increased effectiveness and job © 


satisfaction. 


g. Developing and maintaining « fair and | 
effective promotion program embodying 


these principles: 


(1) The best qualified person shall be se. _ 


lected according to merit. 


(2) Broad areas of selection shell be used 


in considering employees within the 
agency for promotion, and concurrent 


consideration shall be given to quali- © 
fied individuals outside the agency 


who might be available. 

(3) Advice and assistance shall be avail- 
able to employees interested in devel- 
oping themselves for promotion. 


(4) Qualifications requirements and the © 


standards for evaluating qualifica- 


tions for promotion shall be realistic © 


in terms of the kind and quality of 
work to be performed, and shall recog- 


nize the personal qualities necessary % 


for the position. 


(5) The same standards and methods for — 


evaluating qualifications shall be uni- 
formly applied within the area of 


competition to all employees who | 
meet the requirements for promotion. | 


(6) Provision for release of employees 
selected for promotion. 
h. Facilitating placement wherever practi- 


cable of employees when retrenchment be- | 


comes necessary. 


visors to assist in effecting satisfactory 


job adjustments; to determine whether | 
training is needed by new employees; to | 


provide a basis for evaluating and improv- 


ing employee selection; and to insure that © 


reassignments or separations are effected 
promptly in cases of unsatisfactory place- 
ments. 


4. EMPLOYEE PERFORMANCE 
EVALUATION 


The objective of employee performance 
evaluation is to appraise the performance of 
Federal employees in order to (1) strengthen 


supervisor-employee relationships, (2) recognize — 


the merits of employees who have contributed 
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to efficiency and economy in the Federal service, 
(3) identify unsatisfactory employees who 
should be reassigned or separated, and (4) 
determine methods to increase the effectiveness 
with which employees do their work. Effective 
administration of this function requires: 

a. Keeping each employee informed of his 
duties and responsibilities and of the 
performance requirements for his assigned 
tasks. 

. Appraisals of work performance of em- 

ployees by supervisors, with such periodic 
reports as are required by law. 
Keeping each employee informed of the 
appraisal of his work performance and 
advising him concerning possible im- 
provements. 

. Use of performance evaluation information 
(1) in improving employee performance, 
(2) in conserving manpower and ma- 
terials, and (3) to the extent applicable, 
in personal commendation, in appraising 
employee potential, and in formal per- 
sonnel actions such as salary increases, 
awards, promotions, reassignments, de- 
motions, reductions in force, and removals. 


Nots: For additional details, refer to Chapter P4, 
“Performance Ratings.” 


5. EMPLOYEE DEVELOPMENT 


The objective of employee development is to 
improve the efficiency and economy of agency 
operations by (1) developing a well-trained 
work force, (2) assisting employees toward 
achieving their highest potential usefulness, 
and (3) motivating employees and stimulating 
a sense of participation. Effective administra- 
tion of this function requires: 

a. Familiarizing all employees with the 
functions and organization of the agency 
or establishment, the part their jobs will 
play in accomplishing the work of the 
agency, and the importance of individual 
efficiency, good conduct, and courteous 
treatment of the public to the high prestige 
and morale of the public service. 

. A method of identifying workers who need 
training in order to determine the exact 
kind and scope of program needed. 

. Training individual employees for current 
assignments, and developing them for 


future assignments, as u means of improv- 
ing the quality and quantity of work done 
and easing the problem of scarce skills. 

. Development of all supervisors in the 
organization to enable them to assume 
and discharge their primary responsibility 
for the maximum utilization of personnel, 
the training of employees, and the main- 
tenance of sound employee relations. 

. The equitable selection of potentiai super- 
visors, special assignments to further their 
development, and continuous evaluation 
of those individuals throughout their 
careers. 

. Advising and assisting employees with 
respect to means which they can pursue 
with advantage toward improving their 
usefulness to the agency. 

. The follow-up of training activities to 
determine whether they have effectively 
met the needs of the agency. 


6. EMPLOYEE RELATIONS AND 
SERVICES 


The objective of this activity is to provide 
recognition of the human factor in achieving a 
high level of production by enabling employees 
to realize that their work is important to the 
agency, their well-being is a matter of concern 
to their employer, and their rights as individuals 
are respected. It recognizes as compatible the 
rights and just obligations of both management 
and employees. If also requires continuing 
effort to create and maintain conditions that 
bring about active and willing cooperation 
among all members of the organization. The 
effective administration of this function re- 
quires: 

a. Movement of information and ideas from 
supervisors and employees up, down, and 
across the organization; participation by 
supervisors and employees, to the greatest 
degree practicable, in the formulation and 
change of policies affecting them in their 
work; and, whenever possible, prompt in- 
formation about policies, procedures, 
changes, and developments pertaining to 
their jobs before they are made effective. 

. Protecting the right of employees to or- 
ganize, join, or refrain from joining lawful 
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organizations of their choice and cooper- 
ating with employee groups whose interests 
are identifiable with those of the agency. 

c. Opportunities and encouragement for su- 
pervisory and administrative personnel to 
improve their day-by-day relations with 
employees. 

d. Continuing efforts to anticipate, identify, 
and correct major causes of actual or po- 
tential employee dissatisfaction. 

e. Providing the means and the opportunity 
for discussions with individual employees 
in confidence in order to assist them to 
make a satisfactory adjustment to condi- 
tions which may affect adversely their per- 
formance or to correct deficiencies which 
interfere with the productive efficiency of 
the organization. 

f. Giving encouragement to voluntary em- 
ployee activities consistent with interests 
of the public service. 

g. Meeting the reasonable needs of employees 
for services and assistance in matters that 
affect their well-being as employees of the 
agency. 

h. Establishing and making known to em- 
ployees reasonable requirements governing 
the obligations and conduct required of all 
employees. 

i. Informing employees concerning their 
rights and privileges which derive from 
employment with the agency. 

j. Maintaining simple and adequate meth- 
ods, both formal and informal, for handling 
grievances and appeals in a manner that 
will provide fair settlement promptly as 
near as possible to the administrative level 
where the difficulty arose, and insuring 
that employees are free from reprisals when 
they use these methods in seeking settle- 
ment of their difficulties. 

k. Insuring equitable and timely disposition 
of actions which may be necessitated by 
an employee’s breech of good conduct, or 
by his failure to maintain minimum stand- 
ards of performance on the job for which 
he is employed, in a manner that is con- 
sistent with applicable laws, rules, and 
regulations, and that recognizes the obli- 
gations and rights of both management 
and the employee. 
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1. Creating and maintaining asafe and health. 
ful work environment and providing suit. | 
able preventive and remedial measures © 
according to standards established for the 
particular types of work performed. 

Nore: For additional details, refer to Chapters £2, _ 

“Employee Relations,” Fi, ‘Fair Employment Pro. 


gram,” and 81, “Separation, Suspension, Furlough, and 
Reduction in Rank or Salary.” 
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7. EMPLOYEE RECOGNITION AND 
INCENTIVES 


The objective is to provide that employees 
or groups of employees shall receive special rec- 
ognition through such programs as cash awards, 
meritorious step increases in pay, letters of com- 
mendation, safety awards, and other appro- 
priate means of recognizing outstanding em- 
ployee performance and achievements. Effec- 
tive administration of this function requires: 

a. Criteria outlining the general conditions © 

under which meritorious achievements or — 
activities might qualify for the awards 
offered. 

b. Impartial committees to receive, screen, 

and evaluate promptly achievements or | 
activities for possible special incentive | 
awards, and to notify immediately the 
employees concerned of the decisions 
made. 
c. A scale of awards that provides for consis- 
tency of practice in determining the ex- 
tent of the award in each case recognized. 

d, Adequate publicity of the program and its 

results to keep employees informed at all 
times with respect to awards available and 
fellow employees whose efforts have been 
recognized. 
e. Making available to employees basic in- 
formation or guidelines that will be useful ” 
to them in analyzing their own activity 
for possible improvement. 

f. The assignment of continuing responsibil- 

ity to supervisors to present to the awards 
committees the names of employees whose 
performance or ideas merit consideration 
for an award. 

g. Making available for general management 

use the improvements and ideas resulting 


from these programs. 
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8 PERSONNEL RECORDS AND 
REPORTING 


The objective of maintaining adequate per- 
sonnel records is to provide: (1) the documen- 
tation necessary to show that the legal, regula- 
tory, and procedural requirements have been 
met in all personnel actions, (2) a basis for mak- 
ing decisions involved in personnel actions and 
for planning operations, and (3) a basis for 
reports on personnel activities. 

Effective administration of this function re- 
quires: 

a. Maintenance of accurate and necessary 

records. 

b. Elimination of duplicative and unneces- 
sary records and reports for purposes of 
maximum economy and efficiency. 

. Periodic review of all records to insure 
their orderly disposal in accordance with 
appropriate records disposal schedules. 

. Prompt transfer of records required by 
other agencies. 

. Issuing instructions for processing person- 
nel transactions to prevent uneconomical 
channeling and duplicate determinations. 

. Telling employees which records are avail- 
able for their inspection. 

. Preparation of necessary reports regarding 
personnel activities for internal manage- 
ment and for various branches of the Gov- 
ernment. 

Nore: For additional details, refer to Chapter Rl, 
“Records and Reports,” and to Civii Service Handbook 
$-812. 

9. PROGRAM EVALUATION 


The objective of program evaluation is to 
insure constant scrutiny by the agency of all 


activities of its personnel program in order to 
determine (1) whether operations have been 
decentralized and authority has been delegated 
to insure maximum efficiency in handling the 
personnel function, (2) whether the existing 
personnel organization is the most efficient 
arrangement for accomplishing the work, and 
(3) whether personnel policies and practices 
are designed and operating to keep personnel 
needs at the lowest practicable level and to 
achieve maximum efficiency and stability of the 
work force. Effective administration of this 
function requires: 


a. Self-evaluation by management of the 
effectiveness of its personnel program in 
accomplishing the work of the agency in 
line with the foregoing objectives. This 
would include evaluation of (1) the organ- 
izational set-up for accomplishing person- 
nel work and (2) the activities involved 
in carrying out the program. 

b. Provision for analyzing and recording the 
findings of the program evaluation at each 
operating level or establishment hav- 
ing substantial delegation of personnel 
authority. 

c. Reporting to agency top management by 
the various operating levels and establish- 
ments regarding the quality of guidance 
and assistance being furnished by higher 
levels of management. 

d. Use of the program evaluation material 
as a means of identifying policies and 
procedures which are in need of change 
and as the basis for prompt development 
of changes and improvements. 
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LIST OF KEY CENTRAL OFFICE OFFICIALS 
UNITED STATES CIVIL SERVICE COMMISSION 


THE COMMISSION 
ROOM EXTENSION 
Chairman, Philip Young 280 Mn. 3301 
Assistant to the Chairman, Helen H. Castle 276 Mn. 347) 
Commissioner, George M. Moore 204 Mn. 3311 
Assistant to the issioner, H. Richard McCamant 204 Mn. 331] 
Commissioner, Frederick J. Lawton 206 Mn. 3318 
Executive Assistant to the Commissioners, Wm. C. Hull 203 Mn. 5323 
Administrative Assistant Code 160 
for Personnel Management, Joseph E. Winslow 225 EOB X- 304 


OFFICE OF THE EXECUTIVE DIRECTOR 


Executive Director, John W. Macy, Jr. 281 Mn. 
Technical Advisor to Commission, Ismar Baruch 275 Mn. 
Interagency Advisory Group, Executive Vice Chairman, O. Glenn Stahl 379 Mn. 
Security Officer, Raymond Greenfield 273 Mn. 
Congressional Liaison Representative, Robert L. Bailey 248 HOB 


FAIR EMPLOYMENT BOARD 


Chairman, W. Arthur McCoy 
Executive Secretary, L. C. Lawhorn 


BOARD OF APPEALS AND REVIEW 
Chairman, John E. Blann 146 Mn. 
Member, James W. McBee 144 Mn. 
Member, E. Newton Steely 148 Mn. 
INTERNATIONAL ORGANIZATIONS EMPLOYEES LOYALTY BOARD 


Chairman, Pierce J. Gerety 215 Mn. 
Executive Secretary, R. Paul Fairbank 214 Mn. 


OFFICE OF THE GENERAL COUNSEL 


General Counsel, Pierce J. Gerety 
Assistant General Counsel, Lawrence V. Meloy 


PUBLIC INFORMATION OFFICE 


Chief, Philip W. Schulte 


SECURITY APPRAISAL OFFICE’ 


Chief, James E. Hatcher 
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BUREAU OF DEPARTMENTAL OPERATIONS 
EXTENSION 


Director, Warren B. Irons 4325 
Assistant Director, Nicholas J. Oganovic 4307 
Special Assistant to Director, Henry W. Rempe 3011 
Appeals Examining Office, Chief, Edward A. Dunton 5101 


Examining Division, Chief, Donald R. Harvey 4132 
Washington Examining Section, Chief, Catherine R. Grant 3593 
Recruiting Unit, Chief, Mary E. Conroy 4117 
Examining Division Information Office 5261 
Processing Unit, Acting Chief, Edith B. Jones 4425 
Placement Unit, Chief, Edith B. Jones 4425 
Professional and Technical Examining Unit, Chief, 

Henrietta S. Moore 5137 
Postal Section, Chief, Henry C. Robeson 5160 
Board Advisory Section, Acting Chief, Ernest J. Stocking 3032 
Career Services Section, Chief, Howard ¥. Goheen 4104 

Separated Career Employee Unit, Chiet, Edwin Z. Holland 4714 


Investigations Division, Chief, Kimbell Johnson 3112 
Washington Investigating Section, Chief, Jos. G. Campbell 3952 
Administrative Section, Chief, Woodrow L. Browne 3112 
Security Operating Section, Chief, John A. Mang 3989 
Security Investigations Section, Chief, Bernard J. Cummings 3754 
Reference File Section, Chief, Leonard A. Konkel 4610 
Rating Section, Chief, William H. McMillen 5121 


Medical Division, Chief, Verne K. Harvey 3187 
Retirement Division, Chief, Andrew E. Ruddock 5543 
Retirement Information 3381 


Service Record Division, Acting Chief, John E. Beckman 5906 


BUREAU OF FIELD OPERATIONS 


Director, Charles D. Hertzog 267 Mn. 
Program Operation Division, Chief, Edgar T. Groark 265 Mn. 
Program Management Division, Chief, W. V. Gill 270 Mn. 
Inspection Division, Chief, E. S. Burrows 266 Mn. 


BUREAU OF INSPECTIONS AND CLASSIFICATION AUDITS 


Director, Frank J. Barley 237 Mn. 
Assistant to the Director, Joseph L. Spilman 241 Mn. 
Special Assistant to the Director, John F. Dirks 238 Mn. 
Program Management Division, Chief, Asa M. McCain 244 Mn. 
Washington Division, Chief, Jack H. Westover 242 Mn. 
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BUREAU OF MANAGEMENT SERVICES 


Director, David F. Williams 

Budget and Finance Division, Chief, William B. Uhlenhop 
Employment Statistics Office, Chief, Calvin P. Deal 

Library, Acting Head Librarian, Elaine Woodruff 

Office Services Division, Chief, William E. Byram 
Organization and Methods Office, Chief, Wm. J. Kerlin 
Personnel Division, Acting Chief, William C. McCutcheon, Jr. 


BUREAU OF PROGRAMS AND STANDARDS 


Acting Director, Evelyn Harrison 

Veterans Counseling Service, Chief, Bruce Scubblefield 

Program Planning Division, Chief, Seymour S. Berlin 

Standards Division, Chief, Harold H. Leich 

Regulations and Instructions Division, Chief, John W. Sreele 
Employee Relations and Benefits Section, Chief, David F. Lawton 


ROOM 
220 Mn. 
217 Mn. 
224 Mn. 
123 Mn. 
H-105 E 
218 Mn. 
225 Mn. 


177 Mn. 
147 Mn. 
167 Mn. 
106 Mn. 
157 Ma. 
173 tan, 





EXTENSION 
3361 
5504 
5026 
4501 
3443 
4446 
3484 


5401 
5521 
4557 
3134 
5291 
5466 
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UNITED STATES CIVIL SERVICE COMMISSION 
REGIONAL OFFICES AND DIRECTORS 


REGION™ 


No. 1—Maine, New Hampshire, 
Vermont, Massachusetts, 
Rhode Island, and Con- 
necticut. 


No. 2—New York and New 
Jersey. 


No. 3—Pennsylvania, Delaware, 
Maryland, and Virginia. 


No. 5—North Carolina, South 
Carolina, Georgia, 
Florida, Alabama, Ten- 
nessee, Mississippi, 
Puerto Rico, and Virgin 
Islands, 


No. 6—Ohio, Indiana, Kentucky, 
and West Virginia. 


No. 7—Wisconsin, Michigan, and 
Illinois. 


No. 8-—Texas, Louisiana, Ar- 
kansas, and Oklahoma. 


No, 9—Kansas, Missouri, Min- 
nesota, North Dakota, 
South Dakota, Nebraska, 
and Iowa, 


No. 10—Colorado, New Mexico, 
Utah, Wyoming and 
Ari zona, 


No. 11—Montana, Oregon, Idaho, 
Washington and Terri- 
tory of Alaska. 


No, 12—California, Nevada, and 
the Territory of Hawaii. 


*There is no Fourth Region 


DIRECTOR 


Wm A, Foley 


James E. Rossel] 


Stephen P. Ryder 


John W. Godbold, 
(Acting) 


Louis S. Lyon 


Joseph A Connor 


Paul H. Figg 


Albert H. Sonntag, 
(Acting) 


James P. Googe 


Harold E. Blinn, 
(Acting) 


Mrs. Ethel L. Mears, 


(Acting) 





AOORESS 


. 
; 


Post Office and Courthouse | 


Building, Boston 9, Mass. 


Federal Building, Christophe 


i 
4 


Street, New York 14, N. Y, | 


t 


Customhouse, Second and Chest- . 


nut Streets, Philadelphia 6, Pa. 


5 Forsyth Street N.W., Atlanta 3 
Ga, 


Post Office and Courthouse 
Building, Cincinnati 2, Ohio. 


New Post Office Building, 
Chicago 7, Ill. 


1114 Commerce Street, Dallas 2, 
Texas. 


New Federal Building, St | 


Louis 1, Mo. 


Building 41, Denver Federal 


Center, Denver, Colo. 


302 Federal Office Bidg., First © 


Avenue and Madison Street, 
Seattle 4, Wash. 


128 Appraisers Building, 630 
Sansome Street, San Francisco 
11, Calif. 


Washington, D. C. Metropolitan area (including Montgomery and Prince Georges Counties, Maryland; 
Arlington and Fairfax Counties, Virginia; and the city of Alexandria, Virginia) under the jurisdiction 
of U. S. Civil Service Commission, Washington 25, D. Cc. 
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Exursit 3 


DEcEMBER 15, 1955. 
Hon. Pure Youne, 
Chairman, United States Civil Service Commission, 
Washington 25, D. C. 

Deak Mer. Young: In addition to the items which the Civil Service Commission 
already has provided at the request of the House Government Information 
Subcommittee during the hearing on November 8, I note in checking the tran- 
script of hearing a number of other requested items. They are: 

1. Mr. Meloy was requested to provide the citation and explanation of the 
Supreme Court ruling which he said held that the Civil Service Commission is 
a “Department” under the language of 5 U. 8S. C. 22. 

2. Mr. Meloy, at your suggestion, was to submit “an opinion representing the 
legal philosophy” of the inherent powers of the Civil Service Commission to 
withhold information. 

3. On November 9, the following request was made to the Post Office Depart- 
ment : 

“Maybe you have some statistics that you could cite for us indicating the 
number of applicants prior to the date you stopped announcing the names of 
the eligibles and the figures on the number of applications after this policy 
changed.” 

The Post Office Department representative stated that they did not have the 
information but the Civil Service Commission does have it and the subcom- 
mittee staff was requested to seek the information from the Civil Service Com- 
mission. 

It will be greatly appreciated if you will provide the three items requested so 
that the hearings can be printed. For your guidance, a copy of the hearing 
transcript for November 8 is included and should be returned as soon as possible. 

Sincerely yours, 
JoHN E. Moss, 
Chairman. 
By SAMUEL J. ARCHIBALD, 
Staff Director. 


EXxursitT 4 


UnItTep States Crvit Service CoMMISSION, 
Washington 25, D. C., January 13, 1956. 
Hon. JoHN BH. Moss, 
Chairman, Special Subcommittee on Government Information of the Com- 
mittee on Government Operations, House of Representatives. 


Deak CHAIRMAN Moss: There is transmitted herewith the memorandum re- 
quested by you during the course of the hearing held on November 8, 1955, which 
undertakes to answer the foliowing questions: 

1. Is there a legal basis for the Commission’s assertion that it has authority 
to deny information to the press and public, “based on the inherent power of 
the executive branch of the Government derived from the Cor8titution, to enable 
it to carry out its administrative functions, and the power granted the Commis- 
sion by Congress to make and issue regulations as may be necessary and proper 
in the administration of those laws within its jurisdiction?” 

2. Is the Civil Service Commission a “department” within the meaning of 
R. 8. section 161 (5 U. 8. C. A. 22)? 

3. What is the scope of executive authority under R. S. section 161? 

By letter dated December 15, 1955, Mr. Samuel J. Archibald, staff director, 
requested me to furnish the subcommittee with certain information relating 
to the number of applicants for postmaster examinations. The addendum to 
the memorandum contains the information requested and includes statistics 
which cover the period from 1950 to 1955. 

Sincerely, 
Purp Youne, Chairman. 
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MEMORANDUM 


On November 8, 1955, during the course of a hearing before the Subcom- 
mittee on Government Information of the House Committee on Govenment 
Operations, the committee requested the Civil Service Commission to furnish 
it with a memorandum on the following three questions: 


I 


Is there a legal basis for the Commission’s assertion that it has authority to 
deny information to the press and public, “based on the inherent power of the 
executive branch of the Government derived from the Constitution, to enable 
it to carry out its administrative functions, and the power granted the Commis- 
sion by Congress to make and issue such regulations as may be necessary and 
proper in the administration of those laws within its jurisdiction?” * 


II 


Is the Civil Service Commission a department within the meaning of Revised 
Statute section 161 (5 U. 8. C. A. 22)? 


III 


What is the scope of executive authority under Revised Statute section 161? 

Before proceeding with a discussion of the foregoing questions, it would be 
helpful to define the meaning of the word “inherent” as used by the Commission 
in reply to question 2 of the subcommittee’s questionnaire, appearing on page 
83 of the committee print. Question 2 of the Commission reply reads in part, 
as follows: 

Question 2: “On what do you base authority for denying access to or not 
making available such information.” (Types of information listed under ques- 
tion 1 of the questionnaire. ) 

Answer: “The authority of the Commission is based on the inherent power 
of the executive branch * * * derived from the Constitution, to enable it to 
carry out its administrative functions, and the power granted the Commission 
by Congress to make and issue such regulations as may be necessary and proper 
in the administration of those laws within its jurisdiction.” 

As here used, the word “inherent” is intended to mean “implied”; therefore, 
if the words “implied power” are substiuted for the words “inherent power,” 
the meaning of the Commission's reply emerges more plainly. Moreover, a 
careful analysis will reveal that the following propositions are implicit in the 
foregoing answer : 

1. Under article II, section 3, of the Constitution, the President has the express 
power to “take Care that the Laws be faithfully executed.” 

2. Under the Civil Service Act, among others, the Commission has the express 
power to adopt appropriate regulations in administering that act. 

3. The Commission, upon appointment, as prescribed by Congress, become 
Presidential agents, and as such, they serve under the President to “take Care 
that the Laws be faithfully executed.” 

4. Express power carries with it, by implication, the right to do any act, not 
prohibited, which may be found necessary to give effect to power expressly 
granted. 

5. Therefore, the Commission, serving under the constitutional direction of 
the President, and, as part of its express statutory powers to “aid the President, 
as he may direct, in preparing suitable rules” to effectuate its statutory pur- 
pose, has the corollary, or implied power, to place reasonable restrictions upon 
the dissemination of information, if such restriction is deemed conducive to 
the public interest and the effective administration of the civil-service laws. 
(See United States ex rel Stowell vy. Deming, 19 F. (2d) 697; Boske v. Comingore, 
177 U. S. 459, and In Re Neagle, 135 U. 8. 1.) 


1 See p. 83 of the committee print, entitled ‘‘Replies From Federal Agencies to Question 
naire Submitted by the Special Subcommittee on Government Information of the Committee 
of Government Operations.” 
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I 


Question: Is there a legal basis for the Commission’s assertion that it has 
authority to deny information to the press and public, “Based on the inherent 
power of the executive branch of the Government derived from the Constitu- 
tion to enable it to carry out its administrative functions?” * 

We must concede that, as a creature of statute, the Commission can exercise 
no powers beyond those expressly or impliedly conferred upon it by Congress. 
We must further concede that Congress has enacted no statute which expressly 
authorizes the Commission to restrict, by regulation, the release of information. 
On the other hand, there is no statute which expressly forbids the Commission 
from imposing restrictions upon the release of information. However, before 
ascertaining the power of the Commission to limit the dissemination of infor- 
mation, the question which first arises is the right, if any, of the public to insist 
upon such information. But, since an amorphous public can enforce no right 
of which the courts can take juidicial cognizance, our inquiry must be limited 
to the right of one or more private citizens to receive such information; and, 
if a right does exist, whether it is a legal right, i. e., one capable of being enforced. 

In United States er rel Stowell v. Deming, supra, the plaintiff sought a writ 
of mandamus to compel the Civil Service Commission to permit inspection of its 
records. Plaintiff contended that “except in confidential instances” he possessed 
the “inalienable right” of every citizen to be informed, or to be permitted to 
inform himself, as to the names of all persons holding office or employment 
under the Government. The Court rejected this contention, stating that “The 
exercise of such a right * * * must necessarily be subject to restriction and 
regulation; (that) (i)f relator is entitled to make an investigation of defend- 
ant’s records, it follows that every other citizen may demand the same privi- 
lege.” The Court held that the right asserted was not “clear and complete” ; 
that since issuance of the writ would ‘“‘work a public mischief, * * * prevention 
of public inconvenience” required denial of the writ. 

Although appellant’s contentions were flatly rejected by the Court, the follow- 
ing extensive excerpt from the appellant’s brief in the Deming case is of interest 
in that it sets forth most of the reasons generally advanced in opposition to 
nondisclosure of selective information by Government agencies. The appellant’s 
brief contains this statement (pp. 35-38) : 


“UNNECESSARY SECRECY CONTRARY TO THE CONSTITUTION AND PUBLIC INTEREST 


“If this court upheld the relator in his contention and require the Commis- 
sioners to drop the veil of secrecy so far as relates to those records, and require 
them to permit the relator to learn who have been employed temporarily by his 
Government, the result will be to break down the claim of the Civil Service Com- 
mission to exercise absolute discretion to hold any or all documents secret from 
the public. It will then be necessary for the Commission to recognize the evident 
distinction between the papers which should be open to inspection of the public 
and the others of a confidential nature, such as letters of recommendation which 
must be withheld. There is little enough light upon the manner in which public 
affairs are conducted in this Government of ours. Even when Congress, in the 
exercise of its inquisitorial functions, investigates some particular department, 
the public is often confused because of the mass of evidence and because of the 
partisan attitude assumed by the members of the investigating committees. It is, 
therefore, particularly important not to deprive the citizen of his most efficacious 
means of learning what the facts are in appropriate cases where he may rightly 
expect to receive information from the servants of the people appointed to serve 
the public interest. 

“It is true that the Attorney General and the district attorney of the District of 
Columbia, and other officers, assisted by the officers of the Department of Jus- 
tice, may secure information and may initiate action for the protection of the 
public interzst, but who will deny that such action may be influenced by political 
considerations, or that the officials may err in deciding when or how to act. 
The result may be, through such mistakes in judgment, or even possibly through 
corrupt methods, to defeat citizens zealous for the public good in their legitimate 
purpose of learning the facts, which will make it possible to know whether the 
law has been duly observed or set at defiance. In order to keep this Government 








2 Discussion of this question does not touch upon the President's power to withhold, or 
deny access to, information in the files of executive departments and agencies. For a full 
discussion of that subject, see the letter of May 17, 1954, from President Eisenhower to 
the Secretary of Defense. 
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a government of laws and not to let it degenerate into a bureaucracy, which sig- 7 Bef 
nifies a government of men, there must be some check upon official action outside (135 
of that directed by the very members of the official group. It is absolutely essen- ii ‘aut 
tial for the protection of American liberties that a citizen have the right himself i Cn rt 
to learn, without let or hindrance from any official, whether the law has been ' { ro 
fulfilled in regard to matters of a purely ministerial character. This necessity © me ‘ol 
has been well recognized by the jurisprudence of certain States, and in others © oe 
it is not so necessary because the district attorneys or atttorneys general are also U 
themselves elected and not appointed. As a consequence popular influence is Whi 
more directly felt than is likely to be the case with the Department of Justice. tion tl 
It is of paramount importance that the right of the citizen to watch over the data 1 
conduct of his Government be not destroyed and in its place the bureaucratic aieehe 
care of the Department of Justice substituted. 1955, i 
“The Constitution in its preamble and the courts upon many occasions have “Tod: 
proclaimed that this was a government established by the people as sovereign 1 
and that they have the right collectively and severally to know how their affairs 1 
are being conducted by the officials of their government. Unnecessarily to throw ‘ 
a veil over their acts is to go counter to the very fundamental principles of our 1 
policy. Bureaucratic secrecy can have no effect but to build up a government Las 
of men in place of a government of laws. It is, therefore, a fundamental prin- i 
ciple of the Government which deserves the sympathy and support of the court 
that this veil of secrecy be broken down when in the case of an appropriate re- 
quest for writ of mandamus, this will be the result. The officers of the Federal 
Government are the agents of a sovereign people, and as such, in accordance 9 
with the elementary controlling principles of agency, owe an accounting to the * 
sovereign people collectively, according to the means provided, and severally 
in appropriate instances. Insofar as the Constitution and legislation under it 1 
have established means by which this accounting may be rendered they are only 8 
supplemental, but cannot do away with the fundamental obligation. It will not Th 
be contended that the right of inspection exists when the Constitution and legis- Fourt 
lation under it have permitted the official to hold secret his acts, or when the Tuoh 
practice of the office through a sufficient period of time has indicated the prac- depa 
tical advantage or necessity of such a course, or even when in the legitimate flictii 
exercise of executive discretion it las been determined to be appropriate, but 
this right to deny inspection cannct extend to a case in which it is obviously 
to the advantage of the public to secure the information requested and in regard 
to which no adequate reason for secrecy can be offered. In such a case the Qu 
primary right of the individual to an inspection of the acts of his agents stands ing 0 
forth incontrovertibly.” Du 
See Frothingham v. Mellon (262 U. 8S. 447, 487), denying the right of a tax- tran: 
payer to maintain a suit to enjoin the expenditure of Federal funds because of of th 
her “comparatively minute and indeterminable interest.” ment 
Since there is no statute which expressly empowers the Commission to with- the | 
hold information, how then can it assume that power? The answer is plain: Fleei 


The Commission is a creature of statute, with express powers to attain certain 
ends, the “(e)press power, granted by statute, to do a particular act, carries 
with it, by implication, the right to do any act, not prohibited, which may be 
found reasonably necessary to give effect to a power expressly granted” (City 
of New York v. Davis, 7 F (2d) 566). Moreover, that it is within the province 
of executive agencies to determine whether the release of information from its 
files would be consistent with the public interest has long been recognized in 
principle. It was well stated in House Report No. 141, 4th Congress, 3d session, 
as follows: 

“Somebody must judge upon this point. It clearly cannot be the House or its 
committee, because they cannot know the importance of having the doings of 
the executive department kept secret. The head of the executive department, 
therefore, must be the judge in such case to decide it upon his own responsibility.” 

In Touhy v. Ragen (340 U. 8S. 462, 468), the Court said: 

“When one considers the variety of information contained in the files of any 
yovernment department and the possibilities of harm from unrestricted dis- 
closure in court, the usefulness, indeed the necessity, of centralizing determina- 
tion as to whether subpenas duces tecum will be willingly obeyed or challenged 
is obvious. Hence, it was appropriate for the Attorney General, pursuant to 
the authority given him by 5 U. S. C. § 22, to prescribe regulations not incon- 
sistent with the law for ‘the custody, use, and preservation of the records, 
papers, and property appertaining to’ the Department of Justice, to promulgate 
Order 3229.” 
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Before concluding this discussion under question I, the case of In Re Neagle 
(135 U. S. 1) deserves mention, inasmuch as it suggests, apart from statute, a 
direct constitutional basis for the exercise of executive authority. There the 
Court stated at page 64 that: “Enforcement of acts of Congress” are not neces- 
sarily limited to their express terms, but may even “include the rights, duties, 
and obligations growing out of the Constitution itself * * * and all the pro- 
tection implied by the nature of the Government under the Constitution.” (See 
also United States v. Owlet, 15 F. Supp. 736.) 

While no reasonably minded person would disagree with the general proposi- 
tion that the “Public business is the public’s business,” the tremendous mass of 
data received and distributed each day by the Commission adds substantial 
dimension to the problem. The following figures, compiled as of October 28, 
1955, illustrate this point: 

Today in the Commission— 

11,320 pieces of mail will be received in the central office. 
16,128 pieces of mail will be dispatched. 
69,360 records will be created and filed. 
105,000 forms will be printed for CSC use. 
Last fiscal year in the Commission— 
2,950,000 pieces of mail were received in the central office. 
4,193,000 pieces of mail were dispatched. 
2,000,000 inquiries were answered (including telephone calls and visits) in 
the recruiting, examining, and retirement activities alone. 
27,267,000 forms were printed for Commission use. 
5,705,000 copies of examination announcements and Announcement Forms 
were printed. 
18,032,000 records were created and filed. 
84,000,000 records were transferred to Federal records centers. 

The foregoing statistics attest to the validity of the conclusions reached by the 
Fourth Congress, in House Report 141, supra, and the Supreme Court in the 
Tuohy case, since each, in eeffct, recognizes that only the heads of the executive 
departments and agencies are in a position to strike a balance between con- 
flicting public demands for service on the one hand and information on the other. 


II 


Question: Is the Civil Service Commission a “department” within the mean- 
ing of Section 161 of the Revised Statutes? 

During the hearing hereinbefore mentioned (see p. 346 of the typewritten 
transcript of the hearing), the opinion was expressed that there were decisions 
of the Supreme Court which would support a construction of the word “depart- 
ment,” as used under Revised Statutes section 161 (5 U. 8. C. A. 22), to include 
the Civil Service Commission. The decisions thus alluded to are Emergency 
Fleet Corporation v. Western Union (275 U. 8S. 415), and United States v. Ger- 
maine (99 U. S. 508). 

Upon further examination of these decisions, it would not appear that they 
can be invoked to support the informal opinion previously expressed at the hear- 
ing. Moreover, the enumeration of executive department under Revised Statutes 
section 158 would appear to preclude an expanded construction of the word “de- 
partment” to include the Commission under Revised Statutes section 161. It is 
therefore concluded that question II must be answered in the negative. 


III 


Question: What is the scope of executive authority under Revised Statutes 
section 161? 

Within the bounds fixed by Revised Statutes section 161, and criteria estab- 
lished thereunder by judicial construction, department heads enjoy broad dis- 
cretion in prescribing rules and regulations for the purpose of achieving ‘‘the end 
authorized to be attained’ by Congress. Moreover, departmental regulations 
have extended over a wide range of administrative activity, “not for the govern- 
nent of * * * departments, but for administering the law which * * * govern.” 
United States v. Grimaud (220 U. S. 506, 517); Panama Refining Company v. 
Ryan (293 U. S. 388). While regulations under Revised Statutes section 161 
span highly varied areas of administrative activity, and have a profound effect 
upon the areas regulated, perhaps their greatest impact is felt in those situa- 
tions wherein claims of executive privilege are asserted against disclosure of 
confidential documents. 
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The following cases fairly illustrate the broad outline and the heterogeneous 
nature of authority exercised under Revised Statutes section 161: The first 
case deals with the question of executive privilege asserted in a civil proceeding; 
the second resolves an ambiguity caused by the statutory omission of a materia] 
factor; and the third upholds an indictment under a criminal statute. In each 
case the issue, among others, concerned the validity and applicability of regu- 
lations issued pursuant to Revised Statutes section 161. 

In Boske vy. Comingore (177 U. S. 459 (1899) ), the leading case under Revised 
Statutes section 161, a collector of internal revenue was adjudged in contempt 
for refusing to produce documents in his custody. Refusal was based upon 
Treasury regulations issued under Revised Statutes section 161, which prohibited 
the disclosure of records upon considerations of public policy. In upholding 


the constitutionality of Revised Statutes section 161, and the validity of the 


regulations issued thereunder, the Court said, in part, that: 

“The regulations in question may not have been absolutely or indispensably 
necessary to accomplish the objects indicated by the statute. But that is not 
the test to be applied when we are determined whether an act of Congress tran- 
scends the powers conferred upon it by the Constitution. Congress has a large 
discretion as to the means to be employed in the execution of a power conferred 
upon it, and is not restricted to ‘those alone without which the power would be 
nugatory ;’ for, ‘all means which are appropriate, which are plainly adapted’ to 
the end authorized to be attained, ‘which are not prohibited, but consist with the 
letter and spirit of the Constitution, are constitutional.’ 

*” + * . * ~ * 

“Can it be said that to invest the Secretary of the Treasury with authority to 
prescribe regulations not inconsistent with law for the conduct of the business 
of his Department, and to provide for the custody, use, and preservation of the 
records, papers, and property appertaining to it, was not a means appropriate 
and plainly adapted to the successful administration of the affairs of that Depart- 
ment? Manifestly not. The bare statement of the proposition suggests this 
conclusion, and extended arument to support it is unnecessary. 

~ * * * * 

“There is * * * no statute which expressly or by necessary implication for- 
bade the adoption of such a regulation. This being the case, we do not perceive 
upon what ground the regulation in question can be regarded as inconsistent 
with law, unless it be that the records and papers in the office of a collector * * * 
are at all times open of right to inspection and examination by the public, 
despite the wishes of the Department. That cannot be admitted. The papers 
in question * * * were the property of the United States * * *. Reasons of 
public policy may well have suggested the necessity, in the interest of the Gov- 
ernment, of not allowing access to the records * * *, except as might be directed 
by the Secretary of the Treasury. The interests of persons compelled, under 
the revenue laws, to furnish information as to their private business affairs 
would often be seriously affected if the disclosures so made were not properly 
guarded. Besides, great confusion might arise in the business of the Depart- 
ment if the Secretary allowed the use of records and papers in the custody of 
collectors to depend upon the discretion or judgment of subordinates. * * * In 
determining whether the regulations promulgated * * * are consistent with 
law, we must apply the rule of decision which controls when an act of Congress 
is assailed as not being within the powers conferred upon it by the Constitution; 
that is to say, a regulation adopted under section 161 of the Revised Statutes 
should not be disregarded or annulled unless, in the judgment of the Court, 
it is plainly and palpably inconsistent with law. Those who insist that such 
a regulation is invalid must make its invalidity so manifest that the Court has 
no choice except to hold that the Secretary has exceeded his authority and 
employed means that are not at all appropriate to the end specified in the act 
of Congress. 

“In our opinion the Secretary, under the regulations as to the custody, use, 
and preservation of the records * * * of his Department, may take from a 
subordinate * * * all discretion as to permitting the records in his custody 
to be used for any other purpose than the collection of the revenue, and reserve 
for his own determination all matters of that character” (pp. 468, 469, 470). 

In Smith v. United States (170 U. 8. 377) the court noted that the statutes 
were “somewhat general * * * as to time of payment of the purchase price of 
lands * * *. The matter of the time of payment * * * is thus left for regula- 
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tions by the department having the matter in charge. Such regulations are 
made under section 161 Revised Statutes * * *” A material factor omitted in 
the statute was thus assumed to be left for departmental regulation. 

In Rosen et al. v. United States (245 U. S. 467), the plaintiffs were indicted 
“for conspiring to buy and receive certain checks and letters * * * stolen from 
duly authorized depositories for mail matter of the United States. The plaintiffs 
claimed that the letters were not stolen from “authorized depositories for mail 
matter” (sec. 194 of the Federal Criminal Code of March 4, 1909). By regula- 
tion, the Post Office Department provided that “any letter box * * * or mail 
route is hereby designated a letter box for the receipt of mail matter, within the 
meaning of the act of March 4, 1909.” Notwithstanding that the Post Office 
Department failed to provide in its regulation a precise definition, or even employ 
the phrase “authorized depositories for mail matter, the Court held: 

“That section 194 contemplates that its general language shall be made definite 
by such order is plain, and that the order is well within the authority conferred 
upon the Postmaster General by Revised Statutes section 161, cannot be doubted, 
prescribing, as it does, a rule for the conduct of carriers in the discharge of their 
duties in the delivery of mail and for safely preserving the property committed 
to the care of the Department * * *.” 

See also T'uohy v. Regan (340 U. 8. 462) ;-Carter v. Forrestal (175 F (2d) 364, 
cert. denied 338 U. S. 832) ; In re Appeal of S. E. C. ex rel Timbers, decided by 
the Sixth Circuit Court of Appeals on October 19, 1955; and compare United 
States v. Reynolds (345 U. 8.1). 

These cases thus illustrate, in broad outline, the scope of executive authority 
under Revised Statutes section 161. In addition, they teach us that the validity 
of regulations under this section will generally be upheld, if the following require- 
ments are satisfied : 

1. Effectuates a legislative purpose. 

2. The means employed are appropriate and plainly adapted to the successful 
administration of the affairs of the department. 

8. There is no statute which prohibits adoption of the regulations. 

4. The regulations are not inconsistent with law. 

It has been suggested that Revised Statutes, section 161 is a mere custodial 
statute, but, if this suggestion be true, then practically every case ever decided 
under Revised Statutes, section 161 was decided erroneously and represents 
nothing more than an empty judicial exercise. 


ADDENDUM 


By letter dated December 15, 1955, Mr. Samuel J. Archibald, staff director of 
the Government Information Subcommittee, requested Chairman Young to fur- 
nish the subcommittee with statistical data reflecting the number of applicants 
for the position of postmaster both before and after the date on which the Com- 
mission established a change in policy with respect to releasing names of eligibles 
in postmaster examinations. The policy change occurred on September 29, 1953. 
The statistical data here provided cover the period from July 1, 1950, to December 
17, 1955: 











Presidential postmaster examinations ae Applicants | Average 
Fiscal year: 

1956 (July 1, 1956, to Dec. 17, 1955) ._...-..--.--.-----------.-. 610 4, 340 7.1 
1955 (July 1, 1054, to June 3, 19565)__-__.___.___-_-._-_------- . 1, 548 10, 581 6. 83 
1954 (July 1, 1953, to June 30, 1954)_...._.....-.-.--------.---- 2, 413 17, 561 7.27 
1963 ! (July 1, 1062, to Dec. $1, 1962)................---.-.....- 465 2, 641 5.7 
1952 (July 1, 1951, to June 3, 1982)... 1, 197 | 5, 880 4.9 
1951 (July 1, 1950, to June 30, 1951)____________- tahini 1, 100 | 5, 665 5.1 





' Figures incomplete because of change in program on Mar. 24, 1953, when all pending examinations 
were canceled because of change in standards. 
L. V. MELAyY, 
General Counsel, 


United States Civil Service Commission. 
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Exursit 5 
DECEMBER 16, 1955. 
Hon. PHILIP YOUNG, 
Chairman, United States Civil Service Commission, 
Washington 25, D.C. 


Dear Mr. CHAIRMAN: During the hearing before the House Government In- 
formation Subcommittee on November 8, 1955, we discussed a number of infor- 
mation practices of the Civil Service Commission and you indicated some changes 
might be considered. They include: 

1. During a discussion with Congressman Dante B. Fascell, you stated that the 
Commission policy regarding the availability of names and salaries of Com- 
mission employees is neither a written operating instruction, a rule, nor a regu- 
lation but is merely an unwritten policy. You stated: 

“Maybe the studies of the committee will change our mind.” 

2. In a discussion of section B3.12.02 of the Commission’s Organization and 
Policy Manual, regarding the question of whether the language is too restrictive, 
you stated: 

“We shall be glad to see if we can improve it. We are always openminded 
and looking for improvements in any of these things.” 

The subcommittee would like to know whether, in the month since the hearing, 
any consideration has been given to action along these lines and, if not, whether 
any specific improvements are contemplated. 

Sincerely yours, 
JOHN E. Moss, Chairman. 


ExHIBIT 6 


UNITED States Civit SERVICE COMMISSION, 
Washington 25, D. C., January 17, 1956. 
Hon. JOHN E. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House Office Building, Washington, D. C. 

Dear Mr. Moss: I am glad to report to you the steps we have taken concerning 
the information practices of the Commission which we discussed at the hearing 
on November 8 and about which you inquired in your letter of December 16, 1955. 

I have given careful thought to our discussions in the hearing concerning the 
availability of the names and salaries of employees of the Commission. The 
problem of determining what the policy of the Commission should be on this 
subject and on related questions concerning the availability of the information 
about our employees is a complex one, as our discussions brought out. I know 
that the other departments and agencies of the executive branch are interested 
in this problem and have also found it to be a complex one. The policies that 
Federal agencies follow in this area are, of course, of considerable interest and 
importance to the public since the public must have adequate means for knowing 
how the public business is conducted. 

Because this problem is of considerable importance to the public and because 
it is common to all the departments and agencies of the executive branch, I 
feel it should be approached on an interagency basis. Therefore, in my capacity 
as the President’s assistant and adviser on personnel management matters 
throughout the executive branch, I am asking the interagency advisory group 
to study the problem thoroughly and to report to me its conclusions and recom- 
mendations, The interagency advisory group is composed of personnel directors 
of the various Government agencies and provides consultation and assistance 
to the Commission in important personnel matters of government wide appli- 
cation. I will be happy to advise you of the outcome of this study and of the 
action taken as a result. 

We have also carefully reviewed the section of our organization and policy 
manual entitled “Release of Official Information,” which appears on pages B3.12.02 
and B3.12.03, for the purpose of improving it. As a result of our review we 
have developed a restatement of the section which is being placed in our manual 
and which will be given appropriate publicity within the Commisison. A copy of 
the restatement is attached. 

If I can be of any further assistance to you in these matters, please let me know. 

Sincerely, 
Purp Youne, Chairman. 
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RELEASE OF INFORMATION 


The Commission recognizes that the citizens of our Nation should have avail- 
able to them accurate information about the Commission’s functions, objectives, 
programs, and activities. Therefore, it is the policy of the Commission to bring 
to the attention of the public information about the Commission and its work 
which is of public-interest. t is also the Commission’s policy to give clear, com- 
plete, accurate, and prompt replies to inquiries about it and its work. 

All Commission employees have a responsibility to assist in the task of keeping 
the public informed. Because of their official connection with the Commission 
they can expect to be considered as sources of information about the Commis- 
sion and its work by other members of the public. This places them in a good 
position, both on and off the job, to help the public understand better the pur- 
poses, functions, and activities of the Commission. 

It is very important, of course, that the information which is conveyed to the 
public be accurate and reliable. It is also important that information and ma- 
terials developed and used by the Commission in the conduct of its business not 
be used by its employees or others for personal gain or other improper purposes. 
Thirdly, it is important to the security of our Nation that classified defense infor- 
mation be protected from misuse and unauthorized disclosure. To insure that 
these purposes are accomplished, Commission employees are required to follow 
certain guides and instructions which pertain to the use, discussion, and dis- 
closure of information about the Commission’s work. 

The basic guides are chapter B5 of the Commission’s Organization and Policy 
Manual, title “Public Relations,” and Commission Letter No. 54—40 which supple- 
ments the chapter. These guides set forth the Commission’s policy and philosophy 
on public relations. They also set forth the basic responsibilities of Commis- 
sion employees in dealing with the public and in conveying information to the 
public. Other guides and instructions are contained in various laws relating 
to the Commission’s work and in various parts of the Organization and Policy 
Manual. The list below shows where most of these can be found. Since em- 
ployees are required to follow the guides and instructions, they should familiarize 
themselves with those which concern them and the information to which they 
have access. 


Organization and policy manual: 

Release of Personnel Information = B3.09.01-.02. 
Records Management B4.02.01—.04. 
Public Relations (also Commission Letter 440 which 

supplements this chapter) B5. 
Regulations under E. O. 10450 as amended_______-- _. Appendix to B11.01. 
Safeguarding classified Defense Information B11.02.01-16 and ap 

pendix to B11.02. 

Safeguarding Unclassified Material B11.03.01. 
Correspondence B12.01.01-.02. 
Furnishing Information from Medical Certificates 

and Related Confidential Material €6.05.03—.06. 
Appeals Under Section 14 of the Veterans’ Preference 

Act of 1941 
Protection of Test Material and Precautions Against 

Advantage to Employees______._-..---_-_.---.---_ E4.03.13. 
Rating Competitive Examinations E4.05.01—.04. 
Release of Information from Commission’s Investiga- 

E7.05.01-.10. 
Federal Personnel Manual: 

References to provisions of law concerning punish- 

ment fo. improperly furnishing examination in- 

formaiion and improper use of Government docu- 

ments or records Table on C2-27 and 

28. 

Section 29.11 of Civil Service Regulations concerning 

disclosure of information relating to retirement... Z1-342 and 343. 


Employees who leave the Commission’s roles are asked to pledge that they will 
continue to treat information with which they have come in contact on the job 
in accordance with the same guides and instructions which were binding on them 
as Commission employees. This pledge is made on CSC Form 453 at the time an 
employee leaves the Commission. 
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EXHIBIT 7 


UNITED States Clvit SERVICE COMMISSION, 
Washington, D. C., November 25, 1955. 
Hon. JoHN E. Moss, 
Chairman, Government Information Subcommittee of the 
Committee on Government Operations, 
House of Representatives. 


Dear Mr. Moss: When I testified before your committee, I was asked about 
the cost of maintaining and operating the Commission’s investigative files. I 
indicated that I did not have the information with me then, but would furnish 
it later. 

Our records show that during fiscal year 1955 the Commission spent $396,196 
in the operation and maintenance of its investigative files. So that you may 
have more information on what we do in this activity, I give you below a brief 
statement of what our principal files are and how they are used. 

The Security Investigations Index is the central index established in 1948 
of all personnel investigations completed since 1939 or now pending in the 
Federal service. It contains approximately 5%4 million card records. Under 
the requirements of Executive Orders 9835 and 10450, this index has served a 
major purpose in facilitating exchange of investigative information and pre- 
venting duplication of investibation. It is searched whenever an investigation 
is begun by any agency. If a record of previous investigation is disclosed, infor- 
mation regarding it is furnished to the agency considering the case. The 
resulting elimination of duplication of investigative effort represents a very 
substantial contribution to the effectiveness and economical operation of the 
Government. In addition, we search reports of personnel action against this 
file to insure that the investigations required by Executive Order 10450 have 
been initiated, and that any significant information in the possession of the 
Commission, bearing on security, is acted on by the employing agency or by 
the Commission if appropriate. About 5,000 searches are made in this file each 
day. 

The Commission also maintains a file containing the reports of investigations 
conducted by the Civil Service Commission and by the FBI of Federal employees. 
Approximately 1%4 million file folders are presently in this file. In order to 
prevent duplicative and repetitive investigations of the same individuals, the 
information in these files is made available to the various investigative and 
intelligence agencies on an extensive basis in addition to this use by the Civil 
Service Commission. 

The security research files consist of over 2 million indéx cards containing 
information relating to Communist and other subversive activity. All national 
agency check and inquiry cases and all full field investigations include a search 
of these files. The information contained in them has been developed from 
published hearings of congressional committees, legislative committees, public 
investigative bodies, reports of investigations, publications of subversive activ- 
ities and various other newspapers and periodicals. The investigative and intel- 
ligence agencies of the various departments and agencies of the Federal Gov- 
ernment make extensive use of these files. About 6,000 names are searched in 
these files each day. Our experience has shown that a high percentage of the 
cases referred to the Federal Bureau of Investigation for full field investi- 
gation are referred on the basis of information obtained from these files. 

As an illustration of the volume of work done in our files activities, during fiscal 
year 1955 the Commission searched or filed over 2 million records in the Security 
Investigations Index and other Commission files. We furnished information 
to other agencies in over 250,000 instances in the interest of preventing duplica- 
tion of investigation. 

Since 1948 the Commission has borne a major responsibility for personnel 
investigations in the Federal service. This has involved large volumes of files 
activities. During fiscal year 1955, a notable record was made in increasing 
speed and economy of our investigative operations. The time requirements 
in every significant operation were reduced. At the same time unit costs were 
also reduced. Illustrative of the economy of these operations is that our unit 
cost for searching and filing records was reduced from 14.4 cents to 13 cents, 
thereby resulting in a savings of $28,359.39. Our cost of furnishing files infor- 
mation was reduced from 23.8 cents to 18 cents each for an additional savings 
of $14,889.59. 

If you need any other information regarding the maintenance of our investi- 
gative files, I will be pleased to hear further from you. 

Sincerely, 


Puiire Youne, Chairman. 
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ExHIsBIT 8 
DECEMBER 4, 1955. 


Mr. PHILIP YOUNG, 
Chairman, United States Civil Service Commission, 
Washington 25, D. C. 


Dear Mr. Youne: Thank you for your letter of November 25, 1955, detailing, in 
answer to questions during the Government Information Subcommittee hear- 
ings on November 8, the cost of maintaining the Commission’s investigative files, 

On Wednesday, the day following your appearance before the subcommittee, 
there was a further discussion of the investigative files. It involved, particu- 
larly, the question of whether the Commission has information on Members of 
either body of Congress in its security-investigation index containing 5,250,000 
card records or in the file of reports of investigations, which you state contains 
approximately 1,750,000 file folders. This question also applies to the security 
research files which you state consists of over 2 million index cards. 

I note in your answer to question III 5 (f) of the subcommittee questionnaire 
you state: 

“The Commission does not maintain security files on Members of Congress.” 

The Department of Labor, in answer to the same question, states they make 
use of security files on Members of Congress “‘as necessary in carrying out its 
functions in connection with the appointment of Government members of the 
United States delegation to the International Labor Conference. Public Law 843 
(80th Cong., 2d sess.) requires loyalty-security clearance of all members of 
such delegations.” 

I have been informed that the security investigations of the Members of Con- 
gress appointed to the International Labor Conference are handled by the Civil 
Service Commission. The Government Information Subcommittee wishes to 
know, in this connection: 

1. Exactly which Members of Congress have been investigated by the Civil 
Service Commission at the request of the Department of Labor. 

2. What is the extent of the investigations? 

3. What is done with the investigative file on the Member of Congress nomi- 
nated to serve on the International Labor Conference after the information is 
provided for the Department of Labor? 

4. Are investigations on Members of Congress conducted for any other depart- 
ments except the Labor Department? 

I am sure you know of the investigation of the Civil Service Commission in- 
vestigators’ lead file conducted by the House Government Operations Commit- 
tee—then called the Committee on Expenditures in the Executive Departments— 
in 1947 and 1948. During that hearing, the Civil Service Commission members 
were surprised to learn that their files did contain information on Members of 
Congress and their families. 

I would like to know whether the same situation exists today. I would ap- 
preciate your making arrangements for the House Government Information 
Subcommittee staff to check your files to see whether Members of Congress are 
listed. 

Sincerely yours, 
JOHN E. Moss, Chairman. 


Exnrpit 9 


UnNItTeEp States Crvrr Service CoMMISSION, 
Washington 25, D. C., December 28, 1955. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House of Representatives. 

Dear Mr. Moss: In your letter of December 4, 1955, you referred to our answer 
to question III 5 (f) on the subcommittee questionnaire in which we stated that 
“The Commission does not maintain security files on Members of Congress.” Our 
reply to subparagraph (f) was made in the light of question 5 of which it is a 
part which asked “What information does your ageney regularly transmit to 
individual Members of Congress, congressional committees, and Congress as a 
whole?” Part (f) asks “In this connection what use do you make of security 
files on Members of Congress?” It was in that connection that we stated the 
Commission does not maintain security files on Members of Congress. 


69222—56—pt. 222 
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Under Public Law 298 we are required to make investigations for certain 
agencies for employment purposes, for access to restricted data, and for attend- 
ance at certain international conferences representing the United States, ete. 

Public Law 298 amended section 3 of the act of June 30, 1948 (62 Stat. 1151), 
entitled “Joint Resolution Providing for Acceptance by the United States of 
America of the Constitution of the International Labor Organization Instrument 
of Amendment, and Further Authorizing an Appropriation for Payment of the 
United States Share of the Expenses of Membersip and for Expenses of Partici- 
pation by the United States,” by substituting the Civil Service Commission for 
the Federal Bureau of Investigation as having responsibility for investigations 
required by provisions of the act. Under this amendment we conduct investiga- 
tions for the Department of Labor and the Department of State. 

These investigations under Public Law 298 are conducted as a service for other 
departments and agencies, and the Civil Service Commission makes no security 
decisions in these cases. 

On page 2 of your letter you asked four specific questions: 

(1) Exactly which Members of Congress have been investigated by the Civil 
Service Commission at the request of the Department of Labor? 

Requests for these investigations may emanate from either the Department 
of Labor or the Department of State. Each agency is concerned with the clear- 
ance required under this law. We also conduct investigations of persons who 
require access to restricted data for the Atomic Energy Commission under Public 
Law 298. Seven of the present Members of Congress have been investigated by 
the Civil Service Commission for the Department of State and the Department 
of Labor. One Member has been investigated for the Atomic Energy Commission. 
Our policy does not permit the release of names of individuals in this connection. 
However, apart from this policy the right of any individual to supply his own 
name is recognized. 

(2) What is the extent of the investigations? 

In order to insure against misunderstandings as to the reasons for the investi- 
gation of Members of Congress they are handled by top-level people of our 
staff here and in our regional offices. The legal necessity for the investigation 
is explained to each person interviewed. The persons interviewed are generally 
limited to prominent persons closely associated with the Member of Congress. 
Prior to initiation of the investigation of persons known to be Membecs of 
Congress, we require that the agency requesting the investigation contact that 
Member and advise him of the requirement for the investigation and obtain his 
consent before proceeding with the investigation. In other respects, the full field 
investigations of Members of Congress are substantially the same as those we 
make for any other citizens. 

A full field investigation covers the person’s entire life with special emphasis 
on the period from January 1937, or his 18th birthday, whichever is the later, 
to the present. This is referred to as the investigative period. 

The basic elements of investigation are (1) a national agency check, (2) 
personal interviews with former employers, supervisors, references, neighbors, 
s°hool authorities, and other associates, and (3) checks of police, credit, and 
FBI field office records. 

(3) What is done with the investigative file on the Members of Congress nomi- 
nated to serve on the International Labor Conference after the information is 
provided for the Department of Labor? 

Three copies of each report are prepared. One copy is furnished to the Depart- 
ment of L»bor. One copy is furnished to the Department of State. The third 
copy is retained for record purposes in the permanent confidential files of the 
Civil Service Commission. Access to these files is limited to the agency having 
need therefor in order to discharge its responsibility under public law. 

(4) Are investigations on Members of Congress conducted for any other depart- 
ments except the Labor Department? 

As I indicated previously an investigation might be conducted of a present 
or past Member of Congress for any of the agencies covered by Public Law 298. 
Thus far we have received 8 requests affecting present Members of Congress from 
3 agencies—the Atomic Energy Commission, the Department of State, and the 
Department of Labor. Like any other citizen, a Member of Congress may have 
been employed or considered for employment in the executive branch prior or 
subsequent to his election to Congress. Since 1948 all persons entering the 
executive branch of the Government have been subject to an investigation. 

In your letter you refer to an investigation conducted in 1947 and 1948 of the 
Civil Service Commission investigators’ lead file (now called the security research 
file) conducted by the House Government Operations Committee, then called the 
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Committee on Expenditures in the Executive Departments. At that time the 
committee was advised by the then president of the Civil Service Commission, 
Harry B. Mitcheli, that all names of Members of Congress and the identifiable 
members of their family would be removed from that file. Since that time the 
names of new Members of Congress have been checked against that file to be sure 
that the commitment made at that time was continuously fulfilled. On November 
18, 1955, I wrote to the Honorable Clare Hoffman and described in detail the 
operations and composition of this file. In that letter I stated— 

“I believe that you will be interested in the attached memorandum prepared 
at my request by the Chief of our Investigations Division on this matter. It is 
his feeling, in which I concur, that the hearings conducted by you in 1947 right- 
fully focused attention on laxity of the assimilation and treatment of the informa- 
tion contained in the file. I am sure that you will be glad to note that action 
has been taken to improve the security and administration of files which con- 
tributes effectively to the Government’s total discharge of its investigative and 
security responsibilities. 

“Records in the Office of the Chief, Investigations Division, reflect that as 
former president of the Commission, Harry B. Mitchell, informed you, the names 
of Members of Congress were removed from these files and these card records 
were destroyed.” 

After receipt of your letter of December 4, I had the names of all present Mem- 
bers of Congress searched again against the file. None of their names were found 
to be of record in the file. 

I regret that it is not possible for me to comply with your request to permit 
members of your staff to check our files. 


Sincerely, 
PuHiLtie Youne, Chairman. 





ExnHrsitT 10 
DECEMBER 16, 1955. 
Hon. ArTHUR BE, SUMMERFIELD, 
Postmaster General, Post Office Department, 
Washington 25, D. C. 


DEAR Mr. POSTMASTER GENERAL: One of the major points of discussion dur- 
ing the House Government Information Subcommittee hearings on November 9, 
1955, was the question of the release of the names of persons eligible to fill post- 
mastership vacancies following civil service examination. 

In the month since the hearings, I wonder whether the Department has given 
any consideration to a possible change in its regulations restricting this in- 
formation? If so, I would appreciate knowing the form of the contemplated 
change and all other pertinent details. 

Sincerely yours, 
JOHN E. Moss, Chairman. 


ExHIsitT 11 


Post OFFICE DEPARTMENT, 
OFFICE OF THE SOLICTTOR, 
Washington 25, D. C., April 2, 1956. 
Hon. JoHn BE. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House Office Building, Washington 25 D. C. 


DEAR Mr. Moss: Your letter asking if consideration had been given to a 
possible change in the Post Office Department’s policy embodied in the request 
to the Civil Service to restrict public announcement of eligibles for appointment 
as postmasters has been referred to me by the Postmaster General for reply. 

As was brought out by the testimony at your hearings on November 9, 1955, 
this policy was adopted on the theory that by saving the uns"ccessful candidates 
from embarrassment, we would thereby tend to attract a higher type of applicant 
for such positions. Since postmasters are no longer subiect to political removal, 
the position has much more appeal to outstanding individuals in a community. 
Complaints were received in regard to the publicity involved, including the 
listing of the relative standing on the register of each candidate, We thereupon 
asked that there be added the inducement of saving the applicants from open 
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publicity in order that they need have no feeling of possible stigma in the eyes 
of the public either through a failure to get the appointment or with publica- 
tion of a relative standing in other than top position. We still feel there is jus- 
tification for our action from an administrative viewpoint. 

However, since you feel so strongly about the matter, we have given the 
most careful consideration to a change in this restriction. We certainly do not 
want to be inconsistent with our established policy to make available to the 
press, the Congress, other Federal agencies, interested groups, and the public 
generally, the widest possible information on the Department, its activities and 
services, except where there are the most cogent reasons for nondisclosure. 

In view of this stand by the Department and giving primary consideration to 
the great local interest in candidates for postmaster positions, decision has been 
made to reverse the position heretofore taken. The Civil Service Commission has 
been notified that our prior request for restrictions on the release of the names 
is withdrawn. 

Such publicity will represent a lone exception to the Civil Service Commis- 
sion policy of not publicizing lists of applicants who qualify for Government 
career positions. 

Very sincerely yours, 
Ase McGreoor Gorr, The Solicitor. 


OXHIBIT 12 
DECEMBER 15, 1955. 
Mr. H. CHAPMAN ROSE, 
Under Secretary, Department of the Treasury, 
Washington 25, D. C. 


DEAR Mr. Rose: During the subcommittee hearing on November 9 a number 
of items were requested. They are: 

1. You were asked to provide any communications from the Department of 
Justice advising that legislation is necessary to make public applications for tax 
exemptions from nonprofit organization. In addition to the communications, a 
report on oral advice from the Department of Justice was requested. 

2. You were requested to search the Department files for any Executive orders, 
directives, or other documents relating to the restriction of information. 

3. Mr. Kendall was asked to determine whether there is any consideration in 
the Department of changing rules which permit corporations to claim tax deduc- 
tions for institutional type of advertising. The instance discussed in the colloquy 
between Mr. Kendall and Mr. Hoffman is advertisements recently by the Latex 
Corp. 

4. Mr. Kendall was asked to supply an estimate of the volume of nonsecurity 
material which is classified and thus not available to the public. Mr. Kendall 
also was requested to estimate the cost involved in maintaining restrictions on 
nonsecurity material. 

A copy of the transcript of the subcommittee hearing for November 9 is enclosed 
for your convenience. We would appreciate the requested material as soon as 
possible so the hearings can be printed. Please return the copy of the transcript. 

Sincerely yours, 
JOHN E. Moss, Chairman. 
By SAMUEL J. ARCHIBALD, 
Staff Director. 


Ce 


Exarsit 13 


JANUARY 16, 1956. 
Hon JOHN E. Moss, 
Chairman, Government Information Subcommittee of the 
Committee on Government Operations, 
House of Representatives, 
House Office Building, Washington 25, D. C. 


My Dear Mr. CHAIRMAN: Reference is made to your letter of December 15, 
1955, relating to items of information discussed at the subcommittee’s hearing 
< November 9. The following is in reply to the numbered questions in your 
etter: 

1. In 1953 this Department proposed an Executive order which would have 
opened to public inspection the applications for tax exemption of nonprofit 
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organizations. The Department of Justice, through which all proposed Execu- 
tive orders are normally routed, declined to forward the proposal to the Presi- 
dent on the ground that he was without legal authority to issue it. Several 
conferences were held between representatives of this Department and the De- 
partment of Justice at which this Department urged the legality of the proposal. 
Finally, the Deputy Attorney General orally advised the Treasury Department 
representatives, at a conference held on June 22, 1955, of the final decision of 
the Department of Justice against forwarding the proposed Executive order to 
the President. 

2. The only Presidential directives restricting release of information by this 
Department of which we are aware are Executive Order 10501, relating to de- 
fense information, and the directive of March 13, 1948, as supplemented by the 
letter of April 3, 1952, relating to information regarding individual loyalty and 
security cases. 

3. The law provides that ordinary and necessary business expenses are de- 
ductible. Regulations under this provision have always recognized that ordi- 
nary and necessary business expenses include advertising. In general, there- 
fore, expenditures for advertising, including so-called institutional advertising, 
are allowed, unless they are extravagant and out of proportion to the size of the 
business or its advertising budget in the past, or unless they are not directed 
to public patronage which might reasonably be expected in the future. On the 
other hand, the regulations expressly deny deductions for expenditures for lobby- 
ing purposes, the promotion or defeat of legislation, and the exploitation of 
propaganda. 

The Internal Revenue Service has not attempted to define the type or form 
of advertising which a business must employ. A taxpayer may use advertising 
which proclaims the virtues of the particular products or services or advertising 
which merely puts the name of the advertiser before the public. The adver- 
tising may, for example, be a radio or television program consisting of enter- 
tainment‘er music, or one devised for educational purposes, or a news broadcast. 
It may be nothing more than space purchased in a newspaper or magazine to 
display the advertiser’s name. 

It will be apparent from the foregoing that the problem is not so much one of 
policy as one of fitting the policy to the facts in individual cases. This is a 
problem with which the Internal Revenue Service is at all times concerned. 

4. It is understood that this inquiry related to the volume of information 
which would not be available to the public for the reasons specified in 31 Code 
of Federal Regulations 1.2 (e), cited in our report to the subcommittee, and to 
the cost of maintaining restrictions upon that material. There is no way in 
which the Department can estimate the volume of information which would 
not be available to the public for these reasons. Whatever the volume, no addi- 
tional cost is involved in the fact that it is not available to the public. 

Please feel free to call upon us for any. other information you need. The 
copy of the transcript is returned as you requested. 

Sincerely yours, 
H. CHAPMAN Ross, 
Acting Secretary of the Treasury. 


ExHisit 14 
JANUARY 20, 1956. 
Hon. JOHN E. Moss, Jr., 
Chairman, Government Information Subcommittee, 
House Committee on Government Operations, 
House Office Building, Washington 25, D. C. 

Dear Mr. Moss: In accordance with the request of your subcommittee, there 
are enclosed statements as follows on certain matters with respect to which ad- 
ditional information was requested at the time of the hearings of the subcom- 
mittee on November 10, 1955. The item number corresponds with the listing in 
the letter of November 30, 1955, from Mr. Robert L. Farrington, General Counsel 
of this Department, to your staff director, Mr. Samuel J. Archibald: 

Item 1. Number of advisory committees. 
Item 4. Difference in the reports of the Fruit and Vegetable Division and 
the Packers and Stockyards Administration. 
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Item 5. Status of the Dunbar contract survey. 

al Interpretation of the Agricultural Adjustment Act (7 U. 8S. C. 

Item 7. Analysis of the withholding requirements of several agricultural 
statutes. 

In connection with items 6 and 7, on which the subcommittee requested the 
views of the Department concerning relaxation of the requirements for main- 
taining confidentiality of certain information furnished to the Department; you 
will note that generally it is felt no change is necessary. In the event further 
consideration is given by the subcommittee to the desirability of amending these 
provisions of law, we would like to suggest that the views of farmer organiza- 
tions and those providing the confidential information be sought, since this is 
a matter in which we believe they would have a keen interest. 

The subcommittee requested information with respect to the number of press 
releases issued by the Department in 1955 (item 3). The Department issued 
2,835 releases, statements, and reports through the press service during the 
first 10 months of the calendar year 1955. This figure is calculated on the 
same basis as the figure of 3,300 indicated in the response to the subcommittee 
questionnaire for the 1956 fiscal year. 

The balance of the information requested by the subcommittee (items 2, 8, and 
9) is being supplied by the General Counsel of the Department. 

Sincerely yours, 
TRUE D. Morse, Acting Secretary. 
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Department of Agriculture Advisory Committees ' 
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Continuing committees: 
















Research and marketing advisory committees 7.U.S. C. 1628, 1629. 
Corporation ad visory.committees_._.........-....--------.- 7U.8. C. 1515. 

15 U. 8. C, Tl4g. 
National Arboretum Advisory Council............---...--. 20 U. 8. C, 194. 
Defense Production Act advisory committees. _............- 50 U.S. C. App. 2160. 
Difneciloneeies 6200223 itc- 252421. JAS. LU (2) 
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Ad hoc committees: 
Research and marketing advisory committees 
Fruit Export Advisory Committee. _-..........-..--.--..-- 







7 U.S. C. 1629. 
(?) 
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1 It is understood the request includes those committees whose members are designated by the Depart- 
ment and whose function is to advise the Department. On this basis the list does not include such commit- 
tees or groups as operating committees which perform administrative functions, such as the Agricultural 
Stabilization and Conservation Community, county and State committees, totaling in excess of 31,000, 
Farmers Home Administration county and State committees totaling in excess of 3,000, and the 914 national 
forest grazing advisory beards whose members are chosen by grazing permittees {rom among their own 
small local groups. 

2 No statute specifically authorizes the establishment of these committees. For those committees whose 
expenses are paid from appropriated funds, the establishment of the committee is deesned to be implicitly 
authorized by the obligations imposed by the statute providing for the particular program. For com- 
mittees serving without expense to the Government, additional authority is found in the implied powers 
of ing —% officers to take such actions as are necessary to enable them to discharge their duties (27 Atty. 

432). 






















ITEM 4. DIFFERENCE IN THE REPORTS OF THE FRUIT AND VEGETABLE DIVISION AND 
THE PACKERS AND STOCKY ARDS 


Section 402 of the Packers and Stockyards Act (7 U. S. C. 222) incorporates 
section 10 of the Federal Trade Commission Act (15 U. 8. C. 50), which provides 


a criminal penalty for unauthorized release of information. This provision is 
not applicable to the Perishable Agricultural Commodites Act. Consequently, 


information in connection with operations under the Packers and Stockyards 
Act is not made available as freely as it is under the Perishable Agricultural 


Commodies Act. 
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ITEM 5, STATUS OF THE DUNBAR CONTRACT SURVEY 


The Department’s report to the subcommittee referred to an instance where 
a specific request for information was desired involving a survey made in 
connection with an agreement between the State of Illinois ard Dunbar & Co., 
Springfield, Ill., and between the State of Illinois and the Department. The 
survey included, in addition to information obtained from sources generally 
available to the public, data obtained in confidence by our auditors from Dunbar 
& Co. and from the State of Illinois. 

The Department administrative regulations (1 Administrative Regulations 
535b) provide in connection with records of limited availability that contrac- 
tual records and other agreement records, together with supporting data, shall 
be available to the contractor or person supplying the record and also under 
compulsory process. Under this provision a good portion of the survey could 
not be made available in response to the request. 

Also, it may be noted that among the criteria of 1 Administrative Regulations 
535d is the provision with respect to whether the release of the record at the 
time is premature and will improperly affect a pending action. The renegotia- 
tion of the Dunbar contract, or in the alternate, the negotiation of another 
contract were actions pending at the time of the request for the survey, which 
was a further factor in withholding the survey. 


ITEM 6. DESIRABILITY OF RETAINING AUTHORITY CONTAINED IN TITLE 7, UNITED 
STATES CODE, SECTION 1373 (C) 


Under section 373 of the Agricultural Adjustment Act of 1938, as amended 
title 7, United States Code, section 1373, the Secretary of Agriculture may re- 
quire certain warehousemen, processors, common carriers, ginners of cotton, 
persons engaged in the business of purchasing corn, wheat, cotton, rice, peanuts, 
or tobacco from producers, certain brokers and dealers, certain cooperative 
associations, and certain other handlers of these commodities to report to the 
Secretary such information and records as he finds necessary to enable him to 
carry out the subchapter of the Agricultural Adjustment Act of 1938, as 
amended, pertaining to acreage allotments, and marketing quotas. Farmers 
engaged in the production of corn, wheat, cotton, rice, peanuts, or tobacco for 
market, and who participate in the acreage allotment or marketing quota 
programs, also make available certain information and records, as required 
by the Secretary, for the purpose of carrying out the programs. 

We feel that this provision should not be altered at the present time; to do 
so would jeopardize the effective administration of the acreage allotment and 
marketing quota programs. 

Many of these records show the amount and value of commodities marketed 
from each farm, the amount and value of commodities sold by different han- 
dlers, and the amount of commodities purchased and the price paid by the 
buyers. Making available such information is mandatory if requested by the 
Secretary and warehousemen, buyers, processors, and others who furnish data 
relating to trade secrets and private operational methods would be exposed 
to competitors if it were made available to the public. In no less degree, the 
farmers would be subject to needless soliciting and pressure campaigns, if 
information obtained from the producers’ marketing cards and other records 
were made available to the public. 

The information and data obtained from farmers and businessmen are a neces- 
sary part in carrying out the acreage allotment and marketing quota programs as 
prescribed by Congress, for the benefit of the American farmer and neither 
the farmers nor the businessmen could be expected to cooperate by furnishing 
such information to the Secretary if they knew it were to be made available 
to the public. Therefore, we feel that the information should be kept 
confidential. 


ITEM 7. ANALYSIS OF WITHHOLDING REQUIREMENTS OF SEVERAL AGRICULTURAL 
STATUTES 


Title 7, United States Code, section 12-1 (sec. 8 of Commodity Exchang™ \ct, as 
amended): The act authorizes the Secretary of Agriculture to make investiga- 
tions and reports concerning operations of boards of trade, marketing conditions 
of commodities and their products, supply and demand, consumer costs, etc. He 
may not publish information concerning business transactions of any person, trade 
secrets, or customers’ names, but he may disclose the names and addresses of all 
traders on commodity markets and whatever information he possesses concerning 
amounts of commodities purchased and sold by such traders. 
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The inherent nature of “information which would separately discloses the 
business transactions of any person and trade secrets or names of customers” 
obviously is such as to render the unrestricted disclosure thereof to competitors 
and others improper and not in the public interest. Hence, the statutory restric- 
tion upon the publication of such data incorporated in section 8 of the Commodity 
Exchange Act in 1922 (7 U. 8. C. 8). 

The restriction imposed by Congress in 1922 has since been subjected to consid- 
erable liberalization by the enactment of section 8a (6) of the statute in 1936 
(7 U. S. C. 12a (6)), and the amendment of section 8 in 1947 (7 U. 8S. C. 12-1). 
As thus liberalized, the Commodity Exchange Act makes adequate provision for 
the disclosure of information of the character described in section 8. No further 
relaxation of its provisions in this respect would appear hecessary or desirable. 

Title 7, United States Code, section 472: The Grade and Staple Statisties Act 
(7 U. S. C. 471-476, Public Law 740, 69th Cong., March 3, 1927) requires owners 
and officers of cotton warehouses, cotton gins, cotton mills, and other establish- 
ments where cotton is stored to furnish information on the grade and staple length 
of cotton on hand and for gin samples of bales ginned. The act also provides 
that such iformation shall be considered strictly confidential and shall be used 
only for statistical purposes for which it is supplied. To disclose information 
concerning the quality of cotton owned by individual concerns would be clear 
invasion of the right of privacy and might in many cases result in a competitive 
advantage to other firms. Moreover, unless information of this kind is kept 
confidential, sources of the information would be reluctant to cooperate and even 
as in cases of this kind where the law makes the furnishing of the information 
mandatory, the work of compiling essential statistics would be materially 
hampered. 

Title 7, United States Code, section 507: The Tobacco Stocks and Standards 
Act, Public Law 661, 70th Congress, provides for the collection and publication of 
statistics of the quantity of leaf tobacco owned by dealers and manufacturers in 
the United States and Puerto Rico as of the first day of each quarter. Section 7 
of the act provides that no publication shall be made by the Secretary of Agricul- 
ture whereby the data furnished by any particular establishment can be identified, 
nor shall the Secretary of Agriculture permit anyone other than the sworn em- 
ployees of the Department of Agriculture to examine the individual reports. 

No useful purpose would be served in divulging the data furnished by separate 
firms for either governmental use or by the industry and the accuracy of the 
report would undoubtedly be reduced if the separate reports were not confidential. 
The tobacco industry is highly competitive and blends of the different types and 
grades of tobacco used in products are closely guarded secrets. Releasing infor- 
mation regarding leaf inventories would prove detrimental to many firms. Also 
leaf tobacco stocks are held under a number of different arrangements, such as by 
subsidiary companies or by dealers for the account of a domestic or foreign 
manufacturer, and statistics of individual firms would be very misleading to the 
public. 

Title 7, United States Code, section 608d, (2); 7 United States Code 610 (i): 
Under the above-mentioned provision of the statute, it is possible for the Secretary 
to make a formal request upon any party subject to a marketing agreement or 
order and obtain any necessary information from the books and records of such 
party. In the operation of marketing agreements and orders for fruits and vege- 
tables, we have never found it necessary to resort to making a formal request or 
demand for such information. In most ordinary circumstances it is possible to 
obtain the necessary information through the cooperation of the party concerned. 
Practically all marketing orders provide, however, for handlers to submit certain 
types of information to the agency administering the program. In some instances 
numerous reports are required including detailed information concerning the 
handler’s commercial activities in the product involved. 

It is a general principle in the operation of such programs that the information 
submitted by a particular handler should not be made available to his competitors. 
If such information were to be made available, we believe that the source of in 
formation would soon dry up and the handlers would offer considerable resistance 
to any order which required the submission of such information. In many in- 
stances the orders provide that the information shall be handled only by confiden- 
tial employees of the administrative agencies so that few persons see the infor- 
mation before it becomes a part of a consolidated report. 

We believe that it is not only necessary but proper that information concerning 
private business transactions should be maintained on a confidential basis. While 
the degree of secretiveness or fear of disclosure of business information varies 
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from one industry to another, there continues to be an overall resistance to 
giving out information if it is to be disclosed to competitors and other elements 
in the industry. 

Title 7, United States Code, section 608d (2); 7 United States Code 610 (i): 
The administration of classified pricing provisions of Federal milk orders re- 
quires the submission of detailed information by milk handlers to market admin- 
istrators each month and the regular auditing of handlers’ books and records 
by representatives of market administrators’ offices. This requires access to 
detailed production, purchase, sales, delivery, and inventory records including 
detailed information on milk received at regulated plants, how it is handled 
within the plant, how and to whom, and in what form or for what purpose it is 
disposed of. It includes detailed information on payments to producers. It in- 
volves examination of the uses made of milk, including formulas for processed 
commodities which may be highly secret, in order to verify the utilization made 
of milk. It also may require the examination of financial records in order to 
confirm the accuracy of receipts, sales, production, or inventory records. 

This information is. submitted each month to the agency administering each 
milk order. Because the public disclosures of this information is prohibited by 
law, serious compliance problems have not arisen in connection with the require- 
ment for the submission of all records of the handlers. 

Federal milk orders are undertaken in the public interest. In this undertaking 
it is necessary to impose restrictions on the activities of persons regulated. In 
this undertaking it is necessary to apply restraints on the Government personnel 
who make the necessary inquiries into the intimate details of business operations 
in order to secure the acceptance and cooperation with the regulation on the part 
of those persons immediately affected. 

The public disclosure of the records of individual handlers would accomplish 
no purpose toward making the program more effective. Such summaries of the 
information and statistics as will benefit producers, consumers, and handlers and 
as are necessary and essential to the proper functioning of the program are pre- 
pared and made available publicly. 

Title 7, United States Code, section 955 (sec. 5, act of June 24, 1936): Limits 
use or availability of information furnished by individuals to Secretary of Agri- 
culture in connection with collection and publication of peanut statistics (Peanut 
Statistics Act). 

This 1936 Peanut Statistics Act is the only bit of mandatory legislation affect- 
ing the collection of data by the Agricultural Estimates Division (Crop Report- 
ing Board). Two other acts impose similar statutory reporting requirements 
in furnishing certain stocks data or other specified statistics to other divisions 
of AMS—The Cotton Grade and Staple Act of March 3, 1927, and the Tobacco 
Stocks and Standards Act of January 14, 192%. 

A major segment of the peanut industry strongly urged the enactment of this 
1936 law, designed to assure complete United States totals on stocks and the 
other periodic data specified. The mandatory requirement of reports from all 
establishments was considered necessary to attain the objective of total coverage. 
The requirement had the unqualified support of the trade sponsors, on the firm 
assumption that the confidentiality of an individual's reported operations would 
be safezuarded from any use other than for the desired statistical compilations. 
Unquestionably the trade, would not have supported the legislation if this pro- 
tective provision had not been included, and any proposal to eliminate it would 
create an immediate, widespread trade reaction and opposition. If this pro- 
tection of confidential information were to bs removed, it would be difficult to 
maintain timely reports and adequate coverage. We would also be unable to 
guarantee the validity of reported data, and accuracy of summarized totals 
(in spite of penalties, since it would be impossible for the Division to investigate 
and enforce). 

The more serious consequence of withholding confidential protection from 
these mandatory reports would be the undermining effect of such action upon 
the voluntary cooperation of the much larger body of respondents upon whom we 
are mainly dependent for the bulk of our reports. Voluntary response will recede 
quite decisively when and if it ever becomes obvious that our pledge to hold 
individual reports confidential cannot be legally sustained. 

It is quite apparent that our whole system of current reports on crops, live- 
stock, and other agricultural matters will break down if we cannot maintain 
a guaranty that individual reports will not be divulged. 

Title 18, United States Code, section 1902, act of June 25, 1948 (recodification 
of the Criminal Code) : Makes it a criminal violation to disclose crop information 
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to unauthorized persons or to speculate thereon. (Originally enacted March 
4, 1909.) 

This section of the Criminal Code (although it has government-wide applica- 
tion) embodies the primary thesis upon which the Department’s crop reporting 
regulations have been predicated since the establishment of the Board in 1905. 
The statute is obviously intended to deter any Government employee from at- 
tempting to extract private gain from crop information of a market-influencing 
type which comes into his possession before it has been officially made public. 
Therefore, it does not appear likely that any serious consideration should be 
given to changing or eliminating this section. 

Title 7, United States Code, seetion 1021 (sec. 47, act of July 22, 1937, regard- 
ing information activities of Farmers Home Administration): Under a 1946 
amendment to the provision the authority to publish and disseminate informa- 
tion was limited to when funds are provided specifically therefor by the Congress. 

Section 47 was amended after extensive hearings held during 1943 and 1944 
by the Select Committee of the House Committee on Agriculture to investigate 
the activities of the Farm Security Administration. The legislative history in- 
dicates that the intent of Congress in amending section 47 was to prevent the 
Farmers Home Administration from carrying on activities that would solicit 
business. 

Under section 47, as amended, the Farmers Home Administration has been and 
is now carrying on an information program that answers all inquiries received 
from newspapers, farmers, and other individuals and organizations regarding 
its services and activities. Section 47 has never been construed as forbidding 
the release of any type of information regarding the Farmers Home Administra- 
tion’s services or activities. 

While the Farmers Home Administration has been carrying on most of the 
information activities common to all Government agencies the question is always 
present as to just how far the agency is authorized to go in the publishing and 
dissemination of information. The deletion from section 47 of the following 
phrase “when funds are provided specifically therefor by the Congress” would 


remove any question as to the legality of any information action taken by the 
agency. ; 


ExnursirT 15 
JANUARY 30, 1956. 
Mr. SAMUEL J. ARCHIBALD, 
Staff Director, Government Information Subcommittee of the Committee on 
Government Operations, 
House Office Building, Washington 25, D. C. 


DeEAR Mr. ARCHIBALD: This is with further reference to your letter of Novem- 
ber 16, 1955, and our initial reply of November 30, 1955, listing additional in- 
formation which we propose to submit in response to the committee’s request. 
The Under Secretary of Agriculture is forwarding to the chairman of the subcom- 
mittee statements on items 1, 3, 4, 5, 6, and 7. 

There are attached statements with respect to the rest of the items as follows: 

2. Availability of minutes of advisory committees. 

8. Interpretation of 18 U. 8S. C. 1905. 

9. Interpretation of 5 U. 8S. C. 22 and 5 U.S. C. 1002 (c). 
Sincerely yours, 


R. L. Farrineton, General Counsel. 


ITEM 2. AVAILABILITY OF MINUTES OF ADVISORY COMMITTEES TO CONGRESSIONAL 
COMMITTEES AND INDIVIDUAL CONGRESSMEN 


Question: Would minutes of Department of Agriculture advisory committees 
be available to House Committee on Government Operations and to individual 
Congressmen ? 

Answer: The minutes would normally be available to the committee and 
individual Congressmen with the exception of the minutes of (1) the National 
Agricultural Advisory Commission, and (2) other advisory committees where dis- 
closure is not in the public interest. 

Discussion: The National Agricultural Advisory Commission is appointed by 
the President pursuant to Executive Order 12472 (July 20, 1953, 5 U. 8S. C., 511, 
note, 1952 ed., Supp. II), to advise with the Secretary of Agriculture respecting 
the policies and administration of farm programs. The Secretary frequently 
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discusses the advice by the Commission to him with the President. Under the 
President’s letter of May 17, 1954, to the Secretary of Defense, prohibiting the 
disclosure of advice on official matters within the executive branch, the minutes 
of this Commission are deemed to be privileged from disclosure. 

The authorities relating to access to records of the Department are title 5, 
United States Code, section 22, authorizing regulations for the conduct of the 
Department’s work, title 5, United States Code, section 516, giving custody of 
departmental records to the Secretary, and title 5, United States Code, section 
1002 (c) (sec. 3 of the Administrative Procedure Act), requiring good cause to 
be shown for restricting the availability of ‘information. Pursuant to these 
authorities, the Department has designated certain records as confidential and 
certain other records as of limited availability. 

With respect to all others records, paragraph 535d of title I, Departmental 
Administrative Regulations, provides as follows: 

“All other records of the Department and of corporations under the admin- 
istrative supervision of the Department shall be made available if so determined 
by the administrative head of the agency, bureau, branch, or corporation having 
custody of same, to persons properly and directly concerned, and in making his 
determination he shall be guided by the following considerations: 

““(1) Whether the release of the record will jeopardize future Government 
access to information. 

“(2) Whether the release of the record at the time is premature and will 
improperly affect a pending action. 

““(3) Whether the disclosure of the record will have the effect of hindering 
free administrative decisions in the same or similar matters in the future. 

(4) Whether the purpose for which the record is sought is prejudicial to 
the public interest. 

(5) Whether the record is already otherwise made public, such as reports 
of public hearings and conferences, recorded maps, plats, and documents, records 
published for the information of the public, and material of a similar public 
nature.” 

The criteria for making a determination as to whether it is in the public in- 
terest to disclose the minutes of the other advisory committees to a congressional 
committee on an individual Congressman are set forth in the above-quoted para- 
graph 535d. Most of the criteria are self-explanatory. It would, for example, 
be prejudicial to the public interest to make the minutes of the advisory com- 
mittee available if the disclosure of their contents might have an undue effect 
upon market prices for agricultural commodities. In such an instance the min- 
utes might have to be withheld until such time as the release of such information 
would not have such an effect. 

With these exceptions, the Department believes the public interest is gen- 
erally served in making available the minutes to appropriate congressional 
committees and individual congressman for such assistance they may be in the 
performance of their legislative functions. 


ITEM &. SCOPE OF CRIMINAL RESTRICTION OF TITLE 18, UNITED STATES CODE 
SECTION 1905 


Question: Does title 18, United States Code, section 1905 encompass all other 
statutes on confidentiality and departmental rules and regulations? 

Answer: It is the Department’s view that title 18, United States Code, section 
1905 does not encompass all other statutes on confidentiality and the depart- 
mental rules and regulations, although it may encompass some of them. 

Diseussion: Title 18, United States Code, section 1905 provides as follows: 

“Whoever, being an officer or employee of the United States or of any depart- 
ment or agency thereof, publishes, divulges, discloses, or makes known in any 
manner or to any extent not authorized by law any information coming to him 
in the course of his employment or official duties or by reason of any examination 
or investigation made by, or return, report or record made to or filed with, such 
department or agency or officer or employee thereof, which information concerns 
or relates to the trade secrets, processes, operations, style of work, or apparatus, 
or to the identity, confidential statistical data, amount or source of any income, 
profits, losses, or expenditures of any person, firm, partnership, corporation, or 
association ; or permits any income return or copy thereof or any book containing 
any abstract or particulars thereof to be seen or examined by any person except 
as provided by law; shall be fined not more than $1,000, or imprisoned not more 
than one year, or both; and shall be removed from office of employment.” 
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According to the reviser’s notes, the provision is a consolidation of section 
176b of title 15, United States Code, 1940 edition, Commerce and Trade, section 
216 of title 18, United States Code, 1940 edition, pertaining to disclosures of in- 
come information, and section 1335 of title 19, United States Code, 1940 edition, 
Customs Duties. We feel that it is likely that in a given case, a court would 
examine the legislative history, including consideration of its genesis and of its 
predecessors or procursors, as wasdone in the case of United States v. Bergson 
(119 F. Supp. 459) (involving criminal provisions relating to conflict of interest) 
and would not extend it beyond the scope of what was intended to be covered 
by the original provisions. In any event, in view of the well settled principle that 
a criminal statute is to be strictly construed in favor of the defendant, we feel 
that the statute would be applied only to the items specifically covered by it. 

In several of the statutes restricting availability of information received by 
this Department, such as title 7, United States Code, section 472 and title 7, 
United States Code, section 608d (2), a criminal penalty is provided in the statute 
itself, and we think it is clear that these provisions would not be covered by title 
18, United States Code, section 1905. In connection with the others, such as 
title 7, United States Code, section 507 and title 7, United States Code, section 955, 
relating to statistical information, it is possible that a literal construction of title 
18, United States Code, section 1905 would bring them within its purview. 

We would consider that a violation of the rules and regulations with respect 
to confidential material would be handled as a disciplinary matter except where 
there was a statute providing a criminal penalty for unauthorized release of con- 
fidential information, such as title 18, United States Code, section 1902, relating to 
crop information. It is possible, of course, that information covered by the 
regulations which is contained in the specific enumerations in title 18, United 
States Code, section 1905, if released in violation of the regulations, would pro- 
vide a basis for criminal prosecution, but it may be noted that a good deal of 
the records deemed confidential or of limited availability under the regulations 
is not within the enumerations in title 18, United States Code, section 1905. 





ITEM 9. EXTENT OF THE AUTHORITY OF THE DEPARTMENT UNDER TITLE 5, UNITED 
STATES CODE, SECTION 22, AND TITLE 5, UNITED STATES CODE, SECTION 1002 


Questions : 

(a) What is meaning of “persons properly and directly concerned” as used 
in title 5, United States Code, section 1002 (c)? Does it mean a citizen as such, a 
reporter for a newspuper, or only a party to the proceeding? 

Answer: It is considered that the phrase “persons properly and directly con- 
cerned” would include a citizen as such, a reporter, as well as a party to the 
proceeding if they had a valid and legitimate reason for seeking access to the 
record. 

Discussion: It was pointed out by the Attorney General in his memorandum to 
departments and agencies dated July 15, 1946, on section 3 of the Administrative 
Proceedure Act, that the act was the result of long congressional consideration 
of the administrative process and of the report and studies of the Attorney 
General’s Committee on Administrative Procedure, and that the Department of 
Justice worked closely with the Senate and House Committees on the Judiciary 
in drafting of the act. Therefore, the instruction of the Department of Justice 
to the various departments and agencies conforming to the requirements of the 
act is viewed as being entitled to receive weight in the consideration of problems 
under the Administrative Procedure Act. 

Part I of the Attorney General’s Manual,’ copy attached, provides as follows 
with respect to section 8 (5 U.S. C. 1002 (¢)): 

“Section 3 (c) provides that ‘Save as otherwise required by statute, matters of 
official record shall in accordance with published rule be made available to per- 
sons properly and directly concerned except information held confidential for 
good cause found.’ The introductory saving clause is intended to preserve exist- 
ing statutory requirements for confidential treatment of certain materials, such 
as income-tax returns. 

“Bach agency should publish in the Federal Register, under 3 (a) (1), a rule 
listing the types of official records in its files, classifying them in terms of whether 
or not they are confidential in character, stating the manner in which information 
is available (as by inspection or sale of photostatic copies), the method of apply- 
ing for information, and by what officials the application will be determined. 











21 Issued by Department of Justice, Tom C. Clark, Attorney General, 1947. 
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“The term ‘official record’ is difficult of definition. In general, it may be stated 
that matters of official record will inelude (a) applications, registrations, peti- 
tions, reports and returns filed by members of the public with the agency pursuant 
to statute or the agency’s rules, and (b) all documents embodying agency action, 
such as orders, rules, and licenses. In formal proceedings, the pleadings, trans- 
cripts of testimony, exhibits, and all documents received in evidence or made a 
part of the record are ‘matters of official record.’ 

“Section 3 (c) does not purport to define ‘official record.’ Each agency must 
examine its functions and the substantive statutes under which it operates to 
determine which of its materials are to be treated as matters of official record 
for the purposes of the section. Indicative of the types of records which are 
considered official records by Congress are maps, plats, or diagrams in the custody 
of the Secretary of the Interior (5 U. 8. C. 488), records, books or papers in the 
General Land Office (28 U. S. C. 672), and registration statements filed with the 
Securities and Exchange Commission under the Securities Act (15 U. 8S. C. 77f). 

“The great mass of material relating to the internal operations of an agency is 
not a matter of official record. For example, intra-agency memoranda and reports 
prepared by agency employees for use within the agency are not official records 
since they merely reflect the research and analysis preliminary to official agency 
action. Intra-agency reports of investigations are, in general, not matters of 
official record ; in addition, they usually involve matters of internal management 
and, in view of their nature, must commonly be kept confidential. 

“But even matters of official record need be divulged only to ‘persons properly 
and directly concerned.’ It is clear that section 3 (c) is not intended to open 
up Government files for general inspection. The phrase ‘persons properly and 
directly concerned’ is descriptive of individuals who have a legitimate and 
valid reason for seeking access to an agency’s records. See United States er 
rel. Stowell vy. Deming (19 F. (2d) 697 (App. D. C., 127), certiorari denied, 275 
U. S. 531). Each agency is the primary judge of whether the person’s interest 
is such as to require it to make its official records available for his inspection. 

“An agency may treat matters of official record as ‘confidential for good cause 
found’ and upon that ground refuse to make them available for inspection. 
Information held ‘confidential for good cause found’ may be either information 
held confidential by reason of an agency rule issued in advance (for good cause) 
making specific classes of material confidential, or such information as is held 
confidential for good cause found under a particular set of facts. The section 
does not change existing law as to those materials in Government files which 
have been heretofore treated as confidential. (See Boske v. Comingore, 177 
U. S. 459 (1900): Boehm v. United States, 123 F. (2d) 791, 805 (C. C. A. 8, 
1941).) 

“Refusals to make information available (when made in the course of any 
agency proceeding) are subject to the requirements of section 6 (d) and, 
accordingly, prompt notice of any such refusal must be given to the applicant 
together with a simple statement of the grounds for refusal.” 

The regulations of the Department (1 AR 534) emphasize that most records 
of the Department are available to the public for inspection except where legal 
restriction or the public interest require denial of access. 

On the basis of the foregoing, the determination of “persons properly and 
directly concerned” would depend upon whether the individnal seeking access 

o the record had a legitimate and valid reason for such access. This standard 
would be applied without regard to whether the individual is a private citizen, 
a hewspaperman, or a party to the proceeding. 

“S34. General Policy. a. Public Records. (8S) Most records of the Department 
are ‘Public records’ and are therefore available to the public for inspection. 
However, in some cases, legal restrictions prohibit the Department from mak- 
ing records available for public use. In other instances, where open inspecti 
of the records would be harmful to the public interest, Departmental policy is 
similarly restrictive This regnlation indicates the records that are not ay: 
able for public inspection and cites limited conditions under which other records 

may be made available. These rules are to gnide employees in ascert: rining 
which records may not be freely opened for inspecti n. Should an employee 
not know the policy on the release of any record, the matter should be submitted 
to the head of the agency. 

“b. Information. In general, the same rules apply to any information not 
considered ‘records,’ as stated in paragraph 535e 
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“ce. Denying Access to Records. When it is necessary to deny access to any 
of the Department’s records, employees should make special efforts to explain 
fully the reasons for such restrictions so that the person denied will recognize 
that his Government is dealing properly and justly with him, and that it is 
contrary to law or public interest to open the record. Denials of access to 
records in the course of proceedings shall be handled as provided for in para- 
graph 535h.” 

(b) Are applications of provisions in title 5, United States Code, section 1002 
(c) with respect to “persons properly and directly concerned” and information 
held “confidential for good cause found” matters of administrative discretion or 
judicial determination? 

Answer: The determination would be a matter of administrative discretion, 
subject to judicial review to determine whether there had been an abuse of this 
discretion. 

Discussion: The Attorney General’s Manual, quoted in connection with answer 
(a), states that each agency is the primary judge of whether the person’s interest 
is such as to require it to make its official records available for inspection. In 
volume 25, Opinions of the Attorney General, page 326 (1905), considering 
whether the Secretary of a Department is bound to obey a subpena of a court to 
appear to testify, and furnish records, the Attorney General held that the Secre- 
tary of a Department must respond to the subpena, but he properly may refuse to 
testify or furnish official records if in his judgment to do otherwise would be prej- 
udicial to the interests of the Government or the public, and he may instruct 
bureau chiefs or other officers to refuse to testify or produce official records. 

It is considered that a judicial review would be available, but it would appear 
that such review would be limited to a determination as to (1) whether the claim- 
ant is properly and directly concerned, that is, it would be incumbent upon him to 
demonstrate this direct and proper interest (see United States er rel. Stowell v. 
Deming, C. A., D. C. (1927), 19 F. (2d) 697, and answer to preceding question), 
and (2) whether there is a reasonable basis for holding the information confiden- 
tial, that is whether the exercise of the Department’s discretion in withholding 
the information is clearly and palpably wrong. 

Part I of the Attorney General’s Manual quoted in the discussion under answer 
(a) states that information held confidential for good cause found may be either 
information held confidential under a regulation issued in advance (for good 
cause) making specific classes of information confidential or for good cause found 
under a particular set of facts, and that the section does not change existing law 
as to those materials in Government files which have been heretofore treated as 
confidential, citing Boske v. Comingore (177 U. 8. 459). 

In Boske v. Comingore, supra, which involved regulations issued by the Treas- 
ury Department pursuant to title 5, United States Code, section 22, the Court 
stated : 

“In determining whether the regulations promulgated by him are consistent 
with law, we must apply the rule of decision which controls when an act of Con- 
gress is assailed as not being within the powers conferred upon it by the Constitu- 
tion ; that is to say, a regulation adopted under section 161 of the Revised Statutes 
should not be disregarded or annulled unless, in the judgment of the court, it is 
plainly and palpably inconsistent with law.” 

It is also recognized that. while-courts-have no. power to review administrative 
discretion when it is reasonably exercised, they can compel correction of an abuse 
of discretion or compel an officer to exercise his discretion when he has failed or 
refused to do so. Mastrapasqua v.Shaughnessy (180 F. (2d) 999). 

(c) What is extent of authority in title 5, United States Code, section 22, to 
withhold information as opposed to establishing a procedure for withholding 
conferred by other authority? 

Answer: It is considered that the authority contained in 5 United States Code, 
section 22, under which a department may prescribe regulations providing for 
the denial of access to information is not dependent upon other specific authority 
authorizing the withholding of information. 

Discussion: As we understand the question, the point to be considered is 
whether 5 United States Code, section 22, is regarded only as authorizing rules 
and regulations establishing the procedure where some other statute authorizes 
withholding information. 

This precise point does not appear to have received specific attention in the 
various cases decided in the Federal courts. However, it is significant that in 
several of the cases decided prior to the enactment of the Administrative Pro- 
cedure Act in 1946, the only reference is to the authority conferred by 5 United 
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States Code, section 22, in upholding the Government’s right to deny access to 
records (Ea parte Sackett, 74 F. (2d) 922, Harwood v. McMurtry, 22 F. Supp. 
573, U. 8. v. Potts, 57 F. Supp. 204). In Boske v. Comingore (177 U. S. 459), 
there was a reference to a criminal statute (Revised Statutes 3167). However, 
the Supreme Court in its consideration of the right of the Secretary of the 
Treasury to withhold information, discussed only the authority conferred by 5 
United States Code, section 22. The Court stated as follows: 

“There is certainly no statute which expressly or by necessary implication for- 
bade the adoption of such a regulation. This being the case, we do not per- 
ceive upon what ground the regulation in question can be regarded as 
inconsistent with law, unless it be that the records and papers in the office of a 
collector of internal revenue are at all times open of right to inspection and 
examination by the public, despite the wishes of the Department. That cannot 
be admitted. The papers in question, copies of which were sought from the 
appellee, were the property of the United States, and were in his official custody 
under a regulation forbidding him to permit their use except for purposes re- 
lating to the collection of the revenues of the United States. Reasons of public 
policy may well have suggested the necessity, in the interest of the Government, 
of not allowing access to the records of the offices of collectors of internal revenue, 
except as might be directed by the Secretary of the Treasury. The interests of 
persons compelled, under the revenue laws, to furnish information as to their 
private business affairs would often be seriously affected if the disclosures so 
made were not properly guarded. Besides, great confusion might arise in the 
business of the Department if the Secretary allowed the use of records and 
papers in the custody of collectors to depend upon the discretion or judgment 
of subordinates. At any rate, the Secretary deemed the regulation in question 
a wise and proper one, and we cannot perceive that his action was beyond the 
authority conferred upon him by Congress. In determining whether the regu- 
lations promulgated by him are consistent with law, we must apply the rule 
of decision which controls when an act of Congress is assailed as not being 
within the powers conferred upon it by the Constitution ; that is to say, a regula- 
tion adopted under section 161 of the Revised Statutes should not be disregarded 
Se or annulled unless, in the judgment of the court, it is plainly and palpably in- 
consistent with law. Those who insist that such a regulation is invalid must 
make its invalidity so manifest that the court has no choice except to hold that 
the Secretary has exceeded his authority and employed means that are not at 
all appropriate to the end specified in the act of Congress. 

“In our opinion the Secretary, under the regulations as to the custody, use 
and preservation of the records, papers and property appertaining to the busi- 
ness of his Department, may take from a subordinate, such as a collector, all 
discretion as to permitting the records in his custody to be used for any other 
purpose than the collection of the revenue, and reserve for his own determina- 
tion all matters of that character.” 

In providing for the exclusion of “information held confidential for good cause 
found” in title 5, United States Code, section 1002 (c), Congress appears to have 
recognized that agencies may withhold information where authority for such 
withholding is not specifically conferred by statute, since the savings clause in 
title 5, United States Code, 1002 (e), withdraws from the availability requirement 
information whose confidentiality is covered by statute. Therefore, we con- 
sider that the authority contained in title 5, United States Code, section 22, is not 
dependent upon other specific authority for withholding information. 













































EXxHIstitT 16 
DECEMBER 16,. 1955. 
Hon. Ezra Tarr BENSON, 
Secretary, Department of Agriculture, 
Washington 25, D. C. 

DEAR Mr. Secretary: A letter on November 30, 1955, to the staff of the Gov- 
ernment Information Subcommittee from Mr. R. L. Farrington, General Counsel 
of the Agriculture Department listed the specific items of additional information 
which will be submitted for inclusion in the record of the hearings. In addition 
to these items, other possible improvements in the Department’s informational 
practices were discussed that include: 

1. In the opening statement of Hon. True D. Morse, Under Seeretary of 
Agriculture, he stated the Department is studying the problem of information 
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on recommendations from the various advisory committees and plans to develop 
more suitable arrangements for serving the public. Later, Mr. Morse, in con- 
nection with advisory committee meetings commented : 

“We are going to see if we can sharpen up our service to the public with 
information available from these deliberations.” 

2. During the hearings Department spokesmen stated there were two instances 
in which interest rates on loans administered by the Department of Agriculture 
were changed and no public announcement was made of it. 

The subcommittee would like to know what specific progress has been made 
toward improving the information service about the advisory committees and 
their meetings. There has been some comment from the press that the situation 
already is improved, yet other press representatives have complained of con- 
tinuing delays such as a delay in announcing a meeting on December 6, 1955, of 
an advisory group discussing surplus disposal. 

Regarding the availability of information on changes in interest rates, it was 
indicated during the hearings that part of the reason the public was not informed 
was the gap between the decision to change the interest rate policies and the 
time your public information office was notified of the change. The subcom- 
mittee also would like to know whether any specific action has been taken or is 
contemplated to correct this situation. 

Sincerely yours, 
JOHN KE. Moss, Chairman. 


ExuHrtpir 17 
JANUARY 17, 1956. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee, 
House of Representatives. 


DEAR CONGRESSMAN Moss: I am happy to reply to your letter of ivecember 16, 
in which you asked for additional background regarding the Department’s han- 
dling of information on advisory committees and interest rates. 

As to the matter of information on advisory committees, steps have been taken 
to (1) clarify our information policy regarding the activities and recommenda- 
tions of such groups, and (2) inform our information, policy, and administrative 
personnel involved of this policy as a guide to handling such information. —. 

The Department, in clarifying its policy on this matter, has reiterated its 
general ‘“‘open door” policy on the handling of information. In applying this pol- 
icy to the advisory committee meetings, there will be, of course, necessary varia- 
tions according to the type of committee involved and the subject matter with 
which it deals. In handling information on advisory committees, we are cog- 
nizant that the public interest must be protected ; at the same time we have made 
it clear that our policy is one of giving adequate service to press and other public 
outlets. 

In delineating our policy on making information available about advisory com- 
mittee activities, we have indicated that briefings will be held for the press on 
the background of items on agenda, and that as conclusions are firmed up, press 
releases and reports usually will be made available. 

Through discussions with both administrative and information people con- 
cerned, we have taken similar steps to assure that public announcement is made 
of changes in interest rates on loans administered by the Department. Evidence 
to this effect is given in the attached copies of press releases on two interest rate 
actions taken since our hearing before your subcommittee last November. The 
action announced November 22 was approved by the Commodity Credit Corpora- 
tion Board of Directors on November 18, and by the Acting Secretary of Agri- 
culture on November 21. The action announced December 22 was approved by 
the CCC Board on December 21, and by the Acting Secretary on December 23. 
Both releases were issued as soon as it was possible to do so. 

I trust this information will meet your needs satisfactorily. 

Sincerely yours, ; 
TRUE D. Morss, Acting Secretary. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
WASHINGTON 


USDA AGAIN INCREASES INTEREST RATE TO AGENCIES FINANCING CCC CoMMOoDITY 
LOANS; NO CHANGE IN RATE TO FARMERS 


In order to encourage private lending agencies to retain their investment of 
private funds in Commodity Credit Corporation commodity loans, thus relieving 
the United States Treasury as much as possible of a financial burden which 
would have to be taken care of through public borrowing, the United States 
Department of Agriculture announced today that the rate of interest payable 
to lending agéncies which are financing CCC price ‘support loans on 1955’ crops 
and 1954 reseal loans is being increased again by one-fourth of 1 percent per 
annum, effective January 1, 1956. This increase is being offered to bring this 
interest rate in line with further increases in rates on short-term Government 
and commercial borrowings. On November 22, 1955, CCC announced an increase, 
effective December 1, 1955, giving lending agencies a rate of 2% percent per 
annum for interest. 

This action will not result in any additional costs to formers. The rate of 
interest charged farmers obtaining price support loans on their commodities 
will remain at the present rate of 3\%4 percent per annum. 

Effective January 1, 1956, lending agencies which invest their funds in 1955 
crop and 1954 reseal commodity loans or continue their investment of funds in 
loans disbursed prior to that date will receive compensation at the rate of 2% 
percent per annum for interest, plus the fees for services now provided in the 
lending agency agreements. In the case of loans on grain and related com- 
modities, where the lending agency agreement provides a single rate of com- 
pensation to cover both interest and services, this will mean that the overall rate 
ef compensation will be increased from.3.to 344 percent.per annum. These -in- 
creases will be effective January 1, 1956, and will not be retroactive. 

Peanut lending agencies will continue to receive service fees at the present 
rate in addition to interest. and cotton lending agencies will continue to receive 
the 8 cents per bale fee to cover costs of disbursing and scheduling loans. 

The rate of interest on all certificates of interest bearing issue dates prior 
to January 1, 1956, will be increased to 2% percent per annum effective from 
January 1, 1956, to banks which continue to invest their funds in such certificates 
after January 1, 1956. Certificates bearing issne dates of January 1, 1956, and 
later will bear interest at 2% percent. 

Loans and certificates tendered to CCC for purchase prior to January 1 will 
not receive this increase in the interest rate. 

The increase in interest is being offered by public notices published in the 
Federal Register. Notice will also be given to interested banks, which will not 
be required to execute amended lending agency agreements or take any action 


other than to claim the increased rate of interest when requesting reimbursement 
from CCC. 


UniTep States DEPARTMENT OF AGRICULTURE 


WASHINGTON 
NOVEMBER 22, 1955. 
USDA INcREASES INTEREST RATE TO AGENCIES FINANCING CCC CoMMopiITy LOANS; 
No CHANGE IN RATE TO FARMERS 


In order to encourage private lending agencies to retain their investment of 
private funds in Commodity Credit Corporation commodity loans, thus relieving 
the United States Treasury as much as possible of a financial burden which 
would have to be taken care of through public borrowing, the Unjted States 
Department of Agriculture announced today that the rate of interest payable 
to lending agencies which are financing CCC price support loans on 1955 crops 
and 1954 reseal purchase agreement loans is being increased by one-fourth of 
1 percent per annum, effective from December 1, 1955. This increase is being 
offered to bring this interest rate in line with recent increases in rates on short- 
term Government and commercial borrowings. 


This action will not result in any additional costs to farmers. The rate of 
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interest charged farmers obtaining price support loans on their commodities 
will remain at the present rate of 34% percent per annum. 

Lending agencies which have funds invested in CCC commodity loans as of 
December 1, 1955, or invest their funds in such loans after December 1 will receive 
compensation at the rate of 24% percent per annum for interest, effective from 
that date, plus the fees for services now provided in the lending agency agree- 
ments, compared to the present rate of 244 percent for interest, plus fees. In 
the case of loans on grain and related commodities, where the lending agency 
agreement provides a single rate of compensation to cover both interest and serv- 
ices, this will mean that the overall rate of compensation will be increased from 
2% to 3 percent per annum. These increases will be effective from December 
1, 1955, and will not be retroactive. 

Peanut lending agencies will continue to receive service fees at the present 
rate in addition to interest, and cotton-lending agencies will continue to receive 
the 8 cents per bale fee to cover costs of disbursing and scheduling loans. 

The rate of interest on all certificates of interest representing 1955 cotton loans, 
bearing issue dates prior to December 1, 1955, will be increased from 2% to 
21% percent per annum effective from December 1, 1955, and all such certificates 
bearing issue dates of December 1, 1955, and later will bear interest at 24% percent. 

The increase in interest is being offered by public notices published in the 
Federal Register. Notice will also be given to interested banks, which will not 
be required to execute amended lending agency agreements or take any action 
other than to claim the increased rate of interest when requesting reimbursement 
from CCC. 

In order to reduce CCC borrowings from the Treasury, CCC expects to announce 
within a month or two an offering of certificates of interest in the amount of 
$600 million or more. Terms and conditions under which the certificates will 
be issued will be available through Federal Reserve banks or branches following 
public announcement of the offer. 


ExuHrsit 18 
FEBRUARY 14, 1956. 
Hon. True D. Morse, 
Acting Secretary, Department of Agriculture, 
Washington 25, D.C. 


Dear Mr. Mogse: Thank you for your letter of January 17, providing additional 
background on the Department’s handling of information on advisory committees 
and interest rates. The letter, however, poses a number of additional questions. 

You state “steps have been taken to (1) clarify our information policy regard- 
ing the activities and recommendations of” advisory groups. The subcommittee 
would like to know exactly what steps have been taken and exactly what action 
the Department has taken to clarify its “open door” policy. You state the policy 
on information about advisory committee activities has’ been delineatd, but you 
do not indieate the method of notifying Department employees of the new policy. 
Was a directive sent to your Information Section and to other appropriate. sec- 
tions, informing them of the exact policy? If no specific directive was sent, how 
were they informed? If such a directive was sent, the subcommittee would 
like a copy of it. 

The subcommittee would appreciate a comparison between previous information 
practices regarding the advisory committees and the practices under the new 
policy. Also, since you state “press releases and reports usually will be made 
available” following advisory committee meetings, it would be helpful to know 
the conditions under which the information will not be made available. 

The subcommittee also would like to know whether your new policy calls for 
advance notice of each advisory committee meeting, whether or not the meeting 
will be public, and whether or not a full report will be made about the meeting. 
Unless news-gathering organizations and the public interested in the advisory 
committees know of scheduled meetings, they cannot check to see whether all 
possible information has been made available on all meetings. 

I appreciate the Department’s action clarifying information about interest 
rate changes, and I hope you can provide the additional explanation as soon as 
possible regarding changes in your advisory committee information policy. 

Sincerely, 
JOHN E. Moss, 
Chairman. 
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Exnrsit 19 


DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., April 21, 1956. 
Hon. JoHN E. Moss, 
Chairman, Government Information Subcommittee, 
House of Representatives. 


Dear ConcrRessMAN Moss: I am glad to furnish you with the additional 
information you’requésted in your letter of February 14 regarding the Depart- 
ment’s policy for handling information on‘ advisery committees. 

In clarifying this policy, the matter was first reviewed by top members of 
the Department’s staff. Following that, a statement was drafted setting forth 
the policy the Department follows. This clarification of policy is the general 
guide followed by all agencies in the Department in making information avail- 
able on activities, and recommendations of advisory committees. A copy of 
the statement is attached. Our policy has been discussed in a monthly meeting 
of Department agency heads, and in a special meeting of all agency information 
heads called by the central Office of Information. Copies of the statement were 
furnished to all agencies. 

As to your request for a comparison of our handling of advisory committee 
information before and after the review of our policy, we are taking the following 
steps to publicize these meetings: (1) Advance notice of meetings, (2) press 
briefings while meetings are in progress, and (3) issuance of a press release 
after the meeting is concluded unless there are obvious reasons that make a 
press release unneeded. 

Because some committee activities had become quite routinized, we previously 
did not follow through on all steps at all times. Currently, our general practice 
is to give correspondents advance notice of meeting either verbally through 
our pressroom, or by notice on the news tickers. Initial meetings of newly con- 
stituted committees are made known through issuance of a press release. Brief- 
ings are provided. either. by a Government. official or an industry committee 
member, or both—whichever seems more effective for the type of committee 
involved. 

Press releases are issued except in cases where such action seems to be an 
unnecessary duplication. For example, most committee meetings end late in 
the afternoon. When this happens, we notify correspondents that a briefing 
will be held toward the end of the session, so that they can meet their dead- 
lines. By the time we would prepare, clear, process, and distribute a formal 
press release, we would have delayed the news past the point where the cor- 
respondents could use it. Also, there are times when we do not issue formal 
releases because the considerations of the committee are such that a release 
is not warranted, as for example, when no recommendations are reached or 
action taken. In such cases, we fill in the correspondents verbally on what was 
discussed and give them the opportunity of posing any questions they may wish. 

There are some occasions when correspondents are not interested in briefing 
sessions, and when sueh Iaek-of interest is mdicated, briefings are canceled. 

I trust this information meets with your request satisfactorily. 

Sincerely yours, 


Teve D. Morse, 
Acting Secretary. 


DEPARTMENT Poticy on Apvisory COMMITTEE PUsBLICtITy 


The Department maintains an “open door” policy with respect to information 
on meetings of advisory committees. Its application must necessarily vary 
according to the specific committee and the subject matter with which it deals. 
The public interest, especially markets for agricultural commodities, must be 
protected. The general policy is to hold briefing sessions for the press on the 
background of items on the agenda, and when conclusions are firmed up, press 
releases or reports are usually available. The Department works with the press 
to provide such appropriate additional information as may be requested. 

The responsibility for releases_rests.with the chairman of the advisory com- 


mittee working with the heads of agencies concerned and with the Department’s 
‘Office of Information. 


x 











